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ABSTRACT 
 
 Ulfa Febryanti Zain (B11110917), Financial Remedy as Alternative 
Solution of International Economic Dispute Settlement in World Trade 
Organization (WTO). Supervised by Juajir Sumardi and Maskun. 
  This research aims to find out the remedy system WTO in 
international economic dispute settlement and also to know the urgency of 
financial remedy as alternative solution of WTO remedy system in 
international economic dispute settlement for the developing countries. 
This research was normative law research which was conducted with the 
method of library research. Author compiled law literatures from hardcopy 
and softcopy, law literatures which were compiled further they will be 
analyzed by using content analysis to obtain the results.       
The results of this research show that: 1) There are two WTO 
remedy systems which were implemented nowadays, those are trade 
compensation and retaliation that burdensome and injure developing 
countries when litigate as injured states against developed countries as 
offended states. There are also contradictions in the WTO remedy system 
over WTO Law and International Law principles, which are most favoured 
nation principle, Marakesh Agreement, Dispute Settlement Understanding 
principle, and proportionality principle. 2) The urgency of the new WTO 
remedy system arising from a system that is not able to provide certainty 
and benefits for developing countries that caused degradation of trust and 
participation of developing countries to the WTO dispute settlement 
mechanism. In order to satisfy the needs of developing countries towards 
a fair and effective system of dispute settlement, thus financial remedy 
appears as an alternative solution of international economic dispute 
settlement with its advantages that can benefit all parties in the WTO. 
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ABSTRAK 
 
 Ulfa Febryanti Zain (B11110917), Financial Remedy sebagai Solusi 
Alternatif Penyelesaian Sengketa Ekonomi Internasional di World Trade 
Organization (WTO). Dibimbing oleh Juajir Sumardi dan Maskun.  
 Penelitian ini bertujuan Untuk mengetahui sistem remedy WTO 
dalam penyelesaian sengketa ekonomi internasional dan juga untuk 
mengetahui urgensi financial remedy sebagai solusi alternatif sistem 
remedy WTO dalam penyelesaian sengketa ekonomi internasional bagi 
negara berkembang. Penelitian ini merupakan penelitian hukum normatif 
yang dilakukan dengan metode library research. Peneliti menghimpun 
bahan hukum dari literatur berupa hardcopy dan softcopy, lalu bahan 
hukum yang telah terhimpun dianalisis menggunakan content analysis 
untuk mendapatkan kesimpulan.  
 Hasil penelitian ini menunjukkan bahwa 1) Ada dua sistem remedy 
WTO yang berlaku saat ini yaitu trade compensation dan retaliation yang 
memberatkan dan merugikan negara berkembang apabila berperkara 
sebagai injured states menghadapi negara maju sebagai offended states. 
Terdapat juga kontradiksi dalam sistem remedy WTO terhadap hukum 
WTO dan prinsip-prinsip hukum internasional, yaitu terhadap prinsip most-
favoured-nation, Marakesh Agreement, prinsip Dispute Settlement 
Understanding, dan prinsip proportionality. 2) Urgensi terhadap sistem 
remedy WTO yang baru timbul dari sistem yang tidak mampu memberikan 
kepastian dan keuntungan bagi negara berkembang yang mengakibatkan 
menurunnya kepercayaan dan partisipasi negara berkembang terhadap 
mekanisme penyelesaian sengketa WTO. Guna memenuhi kebutuhan 
negara berkembang terhadap sistem penyelesaian sengketa yang adil 
dan efektif, financial remedy kemudian hadir sebagai solusi alternatif 
penyelesaian sengketa ekonomi internasional dengan keunggulan-
keunggulan yang dapat menguntungkan semua pihak di WTO. 
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BAB 1 
PENDAHULUAN 
 
1.1  Latar Belakang Masalah 
Sejak berabad-abad yang lalu, hubungan-hubungan perdagangan 
dan kerjasama di bidang ekonomi antarnegara telah menjadi suatu hal 
yang sangat penting guna meningkatkan pertumbuhan ekonomi di setiap 
negara. Dalam meningkatkan pertumbuhan ekonomi antarnegara, dewasa 
ini negara-negara tersebut cenderung membentuk blok-blok perdagangan 
baik bilateral, regional, maupun multilateral. Dalam tahapan ini, peran 
perjanjian internasional menjadi semakin penting1 dan negara-negara pun 
mulai sadar akan pentingnya pengaturan hukum perdagangan 
internasional.2  
Kesadaran akan pentingnya pengaturan hukum perdagangan 
internasional dari negara-negara ini pun memicu lahirnya General 
Agreement on Tariffs and Trade (GATT) tahun 1947 untuk menjaga 
stabilitas perekonomian dunia. Namun seiring perkembangan zaman, 
kebutuhan dan kepentingan tiap negara terhadap kebijakan dan kepastian 
hukum perdagangan internasional kian meningkat, sehingga guna 
menciptakan hukum perdagangan internasional yang dapat mencakupi 
semua aspek perdagangan, dilakukanlah delapan kali perundingan, yaitu 
Geneva (1947), Annecy (1948-1949), Torque (1950), Geneva (1956), 
                                                          
1
 Rafiqul Islam, International Trade Law, (NSW:LBC, 1999) dalam Huala Adolf, 
Hukum Perdagangan Internasional, Rajawali Pers, 2011,  hlm. 21. 
2
 Huala Adolf, Hukum Perdagangan Internasional, Rajawali Pers, 2011, hlm. 25. 
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Dilon (1960), Kennedy (1964-1967), Tokyo (1973-1979), dan perundingan 
terakhir tahun 1986-1994 yang dikenal dengan sebutan Uruguay Round.3 
Pada perundingan terakhir ini, negara-negara anggota GATT sepakat 
untuk membentuk suatu organisasi perdagangan internasional yang baru, 
yaitu World Trade Organization (WTO)4 menggantikan GATT 1947 yang 
telah berfungsi selama hampir lima puluh tahun secara de facto, sebagai 
organisasi antar negara bagi perdagangan internasional.5  
Terbentuknya WTO menghasilkan banyak perubahan dan 
perjanjian-perjanjian baru dalam pengaturan aspek-aspek perdagangan 
dalam hukum perdagangan internasional untuk produk dan servis, 
beberapa contoh aspek perdagangan di antaranya yaitu agrikultur, 
regulasi kesehatan untuk produk-produk perkebunan, investasi, standar 
produk, anti-dumping, lisensi impor, safeguards, tarif, dan bea cukai. 6 
Dengan terbentuknya WTO, diharapkan pula penegakan hukum 
perdagangan internasional dapat menjaga dan mendorong lingkungan 
perdagangan yang adil dan bebas di seluruh dunia.7 
Akan tetapi dalam pelaksanaannya, tidak sedikit negara yang 
melakukan pelanggaran terhadap ketentuan WTO ataupun merugikan 
                                                          
3
 Rafiqul Islam, International Trade Law of the WTO, Oxford University Press, 
2006, hlm. 2. 
4
 The WTO in Brief, 
http://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr01_e.htm diakses pada 
tanggal 29 November 2013.  
5
 Peter van den Bossche, et al., Pengantar Hukum WTO (World Trade 
Organization), Jakarta: Yayasan Obor Indonesia, 2010, hlm. 91. 
6
 World Trade Organization, Understanding The WTO Fifth Edition, Switzerland: 
WTO Publications, 2011, hlm. 27.  
7
 Rafiqul Islam, op.cit., hlm. 2. 
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negara lain melalui kebijakan luar negeri yang diterapkannya, sehingga 
memicu lahirnya sengketa dengan negara lain. 
Menyikapi persengketaan yang terjadi antarnegara, sejak awal 
abad ke-20, masyarakat internasional mulai melakukan upaya-upaya 
penyelesaian sengketa dalam ranah hukum internasional. Upaya-upaya 
bertujuan untuk menciptakan hubungan antarnegara yang lebih baik 
berdasarkan prinsip perdamaian dan keamanan internasional.8 Selain itu, 
prinsip penyelesaian sengketa internasional secara damai didasarkan 
pada prinsip-prinsip hukum internasional yang berlaku secara universal.9 
Dalam upaya untuk menyelesaiakan sengketa dalam hukum 
internasional, dalam tulisannya yang berjudul Dispute Resolution in 
International Trading, Gerald Cooke menjelaskan bahwa pada umumnya 
sengketa-sengketa dagang kerap didahului oleh penyelesaian memalui 
jalur diplomatik seperti negosiasi. Namun jika penyelesaian melalui jalur ini 
gagal, maka akan ditempuh dengan cara-cara yang lain seperti 
penyelesaian melalui arbitrase atau pengadilan.10 Malcolm M. Shaw juga 
menekankan bahwa dalam ketiadaan penyelesaian secara politik, maka 
                                                          
8
 Ion Diaconu, Peaceful Settlement of Disputes between States: History and 
Prospects, dalam R. St. J MacDonald and Douglas M.Johnston (eds), The Structure and 
Process of International Law: Essay in Legal Philosophy Doctrine and Theory, Martinus 
Nihjoff, 1986, hlm. 1095, dalam Huala Adolf, Hukum Penyelesaian Sengketa 
Internasional, Sinar Grafika, 2004, hlm. 1. 
9
 Boer Mauna, Hukum Internasional Pengertian Peranan Dan Fungsi Dalam Era 
Dinamika Global Edisi ke-2, Alumni, 2005, hlm.  194. 
10
 Gerald Cooke dalam Huala Adolf, Hukum Penyelesaian Sengketa Internasional, 
Sinar Grafika, 2004, hlm. 191. 
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para pihak dapat membawa permasalahan sengketanya ke Mahkamah 
Internasional.11   
Salah satu sarjana hukum penyelesaian sengketa internasional 
terkemuka, J. G. Merrils mengemukakan ada dua cara penyelesaian 
sengketa yang diakui dalam hukum internasional yaitu diplomatic means 
yang terdiri dari negosiasi (negotiation), mediasi (mediation), penyelidikan 
(inquiry), konsiliasi (conciliation), dan legal means yang terdiri dari 
arbitrase (arbitration) dan Mahkamah Internasional (International Court) 
yang memiliki putusan yang bersifat legally binding. Beliau juga 
menjelaskan bahwa terdapat pula interaksi yang berkesinambungan 
antara diplomatic means dan legal means yang dapat digunakan dalam 
konteks penyelesaian sengketa yang lebih spesifik, seperti yang 
diterapkan oleh badan penyelesaian sengketa ekonomi dan perdagangan 
internasional WTO.12   
Penyelesaian sengketa melalui WTO berdasar pada WTO 
Understanding On Rules And Procedures Governing The Settlement of 
Disputes atau lebih dikenal dengan sistem Dispute Settlement 
Understanding (DSU). Sistem ini diciptakan oleh negara-negara anggota 
WTO pada saat Uruguay Round dengan harapan untuk menciptakan 
suatu sistem yang kuat dan dapat mengikat semua pihak dalam rangka 
menyelesaikan sengketa perdagangan dalam kerangka WTO. Meskipun 
                                                          
11
 Malcom N. Shaw, International Law Sixth Edition, Cambridge University Press, 
2008, hlm. 1011. 
12
 J.G. Merrils, International Dispute Settlement Fifth Edition, Cambrigde University 
Press, 2011, hlm. 9-10. 
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banyak prosedur WTO yang mirip dengan proses pengadilan, namun 
negara-negara anggota yang bersengketa tetap diharapkan untuk 
melakukan perundingan dan menyelesaikan masalah mereka sendiri 
sebelum terbentuknya panel. Oleh karena itu, tahap pertama yang 
dilakukan sebelum pembentukan panel adalah konsultasi antar pihak-
pihak yang terlibat dalam suatu kasus.13 Apabila tahap negosiasi ini tidak 
berhasil, maka dilanjutkan ke tahap pembentukan panel yang mana pada 
tahap ini konsiliasi dan mediasi secara sukarela tetap dimungkinkan 
apabila kedua belah pihak berkehendak demikian.14 
Persetujuan DSU juga menutup kemungkinan suatu negara yang 
kalah dalam kasus tertentu untuk menghalang-halangi putusan. Di bawah 
ketentuan GATT, suatu putusan disahkan berdasarkan konsensus, yang 
berarti tidak ada keputusan jika terdapat keberatan dari suatu negara. Di 
bawah ketentuan WTO, putusan secara otomatis disahkan kecuali ada 
konsensus untuk menolak hasil putusan, dengan mekanisme ini maka 
negara yang ingin menolak suatu hasil putusan harus melobi seluruh 
anggota WTO lainnya untuk membatalkan keputusan panel termasuk 
anggota WTO yang menjadi lawan dalam kasus tersebut. Jadi 
penyelesaian sengketa WTO mengandung prinsip-prinsip adil, cepat, 
efektif, dan saling menguntungkan.15 
                                                          
13
 Lihat Pasal 4 DSU.  
14
 Lihat Pasal 5 DSU. 
15
World Trade Organization, Understanding The WTO Fifth Edition, WTO 
Publications, 2011, hlm. 55-56. 
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Kemudian apabila setelah dikeluarkannya rekomendasi atau 
putusan WTO negara tergugat tidak mematuhi rekomendasi tersebut 
bahkan melanggar aturan WTO dengan menetapkan aturan yang tidak 
konsisten dengan WTO, maka negara yang menggugat dapat meminta 
wewenang untuk melaksanakan sistem remedy yang telah disediakan 
oleh WTO yaitu kompensasi (trade compensation) atau retaliasi 
(retaliation).16 
Dalam pelaksanaan sistem remedy WTO, terdapat permasalahan 
yang timbul dari dua sistem remedy WTO ini, yang mana pada akhirnya 
kedua sistem remedy ini hanya akan mencederai pertumbuhan ekonomi 
negara, perindustrian, importir, dan konsumen. Retaliasi juga merugikan 
pihak swasta diluar negeri yang tidak terlibat dalam kasus persengketaan 
dengan kehilangan pasar ekspor mereka. Permasalahan kerugian ini 
semakin bertambah parah apabila negara yang menggugat adalah negara 
berkembang (developing countries).  
Pada umumnya, pertumbuhan ekonomi negara-negara 
berkembang masih kalah jauh dibandingkan dengan negara maju, hal ini 
menyebabkan negara-negara berkembang tidak mampu melakukan 
retaliasi secara efektif terhadap negara yang melanggar dikarenakan 
kekuatan ekonomi mereka tidak mendukung sistem retaliasi ini, bahkan 
hanya akan memperparah kondisi ekonomi dan industri dalam negeri 
sendiri. 
                                                          
16
 Lihat Pasal 22 DSU.  
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Menilik permasalahan yang timbul dari sistem remedy WTO dalam 
upaya penyelesaian sengketa ekonomi internasional yang ada, Penulis 
menarik sebuah kesimpulan akan kebutuhan solusi alternatif untuk 
menyelesaikan sengketa yang dapat memberikan keuntungan secara 
finansial dan membawa kepuasaan (satisfactory conclusion) kepada 
pihak-pihak yang bersengketa, khususnya kepada negara berkembang. 
Menanggapi permasalahan tersebut, Penulis menggagas suatu 
solusi yang sekiranya dapat menjadi problem solving yang solutif dalam 
memecahkan permasalahan tersebut yakni dengan menggagas ―Financial 
Remedy Sebagai Solusi Alternatif Penyelesaian Sengketa Ekonomi 
Internasional di World Trade Organization (WTO).‖ 
 
1.2  Rumusan Masalah 
Berdasarkan uraian pada latar belakang, maka hal-hal yang akan 
dibahas sebagai rumusan masalah dalam karya tulis ini adalah sebagai 
berikut: 
1. Bagaimanakah sistem remedy World Trade Organization (WTO) 
dalam penyelesaian sengketa ekonomi internasional? 
2. Bagaimanakah urgensi financial remedy sebagai solusi alternatif 
sistem remedy World Trade Organization (WTO) dalam 
penyelesaian sengketa ekonomi internasional bagi negara 
berkembang? 
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1.3  Tujuan Penulisan 
Adapun tujuan penulisan dalam karya tulis ini, yakni: 
1. Untuk mengetahui sistem remedy World Trade Organization (WTO) 
dalam penyelesaian sengketa ekonomi internasional. 
2. Untuk mengetahui urgensi financial remedy sebagai solusi alternatif 
sistem remedy World Trade Organization (WTO) dalam 
penyelesaian sengketa ekonomi internasional bagi negara 
berkembang. 
 
1.4  Manfaat Penulisan 
Adapun manfaat penulisan yang dapat diambil dalam karya tulis ini 
adalah: 
1. Sebagai kajian yang bermanfaat untuk menjadi bahan referensi 
penelitian tentang financial remedy sebagai solusi alternatif dalam 
penyelesaian sengketa ekonomi internasional di World Trade 
Organization (WTO) selanjutnya.   
2. Sebagai masukan yang bermanfaat bagi perkembangan WTO 
dalam menyelesaikan sengketa ekonomi internasional khususnya 
bagi negara-negara berkembang.   
3. Sebagai wadah yang akan menambah wawasan bagi masyarakat 
secara umum dan bagi Penulis sendiri secara khusus.  
4. Sebagai bahan tugas akhir sebagai syarat untuk melulusi studi 
Strata 1 (satu) Fakultas Hukum bagi Penulis.  
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BAB 2 
TINJAUAN PUSTAKA 
 
2.1 World Trade Organization (WTO) 
2.1.1 Sejarah WTO 
 WTO merupakan organisasi liberalisasi perdagangan yang 
merupakan tempat para anggota negaranya bertemu untuk 
menyelesaikan permasalahan ekonomi dan perdagangan dunia. 17 
Latar belakang berdirinya World Trade Organization (WTO) tidak 
terlepas dari sejarah lahirnya ITO (International Trade Organization) 18 
dan GATT (General Agreement on Tariffs and Trade) yang 
pembentukannya dimulai seusai Perang Dunia II. 19  Dalam 
perkembangannya, GATT menyelenggarakan putaran-putaran 
perundingan (round) untuk membahas isu-isu hukum terkait 
pedagangan dan ekonomi dunia. Sejak berdiri pada tahun 1947, 
GATT telah menyelenggarakan delapan putaran perundingan. Putaran 
terakhir yaitu Uruguay Round berlangsung dari tahun 1986-1994 yang 
dimulai dari kota Jenewa, Swiss.  
 Pada bulan Mei 1990, pemerintah Kanada merupakan negara 
pertama yang mengusulkan secara formal pembentukan suatu badan 
perdagangan dunia yaitu World Trade Organization (WTO). Usulan ini 
                                                          
17
 World Trade Organization, op.cit., hlm. 9. 
18
 Sudargo Gautama, Hukum Dagang Internasional, Cetakan ke-3, Bandung: 
Alumni, 2010, hlm. 210. 
19
 Huala Adolf, Hukum Ekonomi Internasional Suatu Pengantar, Jakarta: Rajawali 
Pers, 2003, hlm. 104.  
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disambut positif oleh Uni Eropa. Namun Uni Eropa mengusulkan agar 
istilah ‗World‘ diganti dengan ‗Multilateral‘ atau MTO (Multilateral 
Trade Organization). Setelah melakukan banyak perundingan, pada 
pertemuan bulan Desember 1993, tercapai kesepakatan terhadap 
usulan pembentukan organisasi perdagangan internasional. Tetapi 
namanya diubah kembali menjadi WTO. Usulan ini kemudian 
disahkan menjadi persetujuan akhir yang ditandatangani pada April 
1994 di Maroko.20     
 Para penandatangan perjanjian dengan tegas mencantumkan 
dalam Agreement Establishing The World Trade Organization akan 
niat mereka untuk mendirikan sebuah organisasi perdagangan 
internasional 21  bernama WTO 22  yang memiliki legal personality. 23 
Perlu pula diketahui bahwa keberadaan WTO merupakan pengganti 
dari GATT sebagai sebuah badan organisasi, namun GATT masih 
berada di dalam WTO dalam bidang trade in goods.24   
 
2.1.2 Tujuan dan Fungsi WTO 
 Pada dasarnya, WTO dimandatkan untuk mendorong 
perdagangan yang komplementer dan kebijakan ekonomi dalam taraf 
                                                          
20
 Ibid., hlm. 105-106. 
21
 Hata, Perdagangan Internasional dalam Sistem GATT dan WTO Aspek-aspek 
Hukum dan Non Hukum, Refika Aditama, 2006, hlm. 87. 
22
 Lihat Pasal 1 Agreement Establihsing the World Trade Organization 1994. 
23
 Lihat Pasal 8(1) Agreement Establihsing the World Trade Organization 1994. 
24
 World Trade Organization, op.cit., hlm. 19. 
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nasional dan internasional. 25  Oleh karena itu, WTO didirikan oleh 
negara anggotanya dengan maksud dan tujuan bersama 
sebagaimana dicantumkan dalam mukadimah Agreement Establihsing 
the World Trade Organization, sebagai berikut:  
―Bahwa hubungan-hubungan perdagangan dan 
kegiatan ekonomi negara-negara anggota harus 
dilaksanakan dengan maksud untuk meningkatkan 
standar hidup, menjamin lapangan kerja sepenuhnya, 
peningkatan penghasilan nyata, memperluas produksi 
dan perdagangan barang dan jasa, dengan 
penggunaan optimal sumber-sumber daya dunia sesuai 
dengan tujuan pembangunan berkelanjutan (sustainable 
development). Juga mengusahakan perlindungan 
lingkungan hidup dan meningkatkan cara-cara 
pelaksanaannya dengan cara-cara yang sesuai dengan 
kebutuhan masing-masing negara yang berada pada 
tingkat pembangunan ekonomi yang berbeda. Dalam 
mengejar tujuan-tujuan ini diakui adanya suatu 
kebutuhan akan langkah-langkah positif untuk menjamin 
ada supaya negara berkembang, teristimewa yang 
paling terbelakang, mendapat bagian dari pertumbuhan 
perdagangan internasional sesuai dengan kebutuhan 
pembangunan ekonominya.‖ 
 Untuk mencapai tujuan-tujuan ini diadakanlah suatu pengaturan 
yang saling menguntungkan yang diarahkan pada pengurangan tarif 
secara substansi dan juga hambatan-hambatan non-tarif terhadap 
                                                          
25
 Rafiqul Islam, op.cit., hlm. 30. 
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perdagangan, dan untuk menghilangkan perlakuan diskriminatif dalam 
hubungan perdagangan internasional.26 
 Di antara fungsi WTO yang terpenting adalah melancarkan 
pelaksanaan pengadministrasian serta lebih meningkatkan tujuan dari 
perjanjian pembentukan WTO sendiri serta perjanjian-perjanjian lain 
yang terkait dengannya. Di samping itu, WTO merupakan forum 
negosiasi bagi para anggotanya di bidang-bidang yang menyangkut 
perdagangan multilateral, forum penyelesaian sengketa yang berdasar 
kepada Dispute Settlement Understanding (DSU) yang ditetapkan 
dalam Annex 2 WTO Agreement, dan melaksanakan mekanisme 
peninjauan atas kebijakan perdagangan (Trade Policy Review 
Mechanism) yang ditetapkan dalam Annex 3 WTO Agreement, serta 
menjalin kerjasama dengan International Monetary Fund (IMF) dan 
World Bank dalam mencapai pembuatan kebijakan ekonomi global 
yang saling behubungan. 27  Selain daripada itu, Rafiqul Islam juga 
menjelaskan akan pentingnya fungsi WTO dalam mengawasi praktik 
dan kebijakan perdagangan nasional negara-negara anggotanya.28   
 
 
 
 
 
                                                          
26
 Hata, op.cit., hlm. 88 
27
 Lihat Pasal 3 Agreement Establihsing the World Trade Organization 1994. 
28
 Rafiqul Islam, op.cit., hlm. 30.  
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2.1.3 Ruang Lingkup WTO 
  WTO menetapkan kerangka kerja institusional umum guna 
melaksanakan hubungan perdagangan di antara para negara-negara 
anggotanya dalam perjanjian-perjanjian dan instrument-instrumen 
hukum dan lampiran-lampiran terhadap Marrakesh Agreement (WTO 
Agreement), yakni sebagai berikut:29 
1. GATT 1994, berisikan enam pemahaman baru mengenai 
peraturan GATT dan Marrakesh Protocol terhadap GATT 
1994 yang disepakati selama Uruguay Round dan lampiran-
lampiran Marrakesh Agreement pada Annex 1A. 
2. WTO multilateral trade agreements (WTO covered 
agreements) on goods pada Annex 1A, services pada Annex 
1B, dan Trade-Related Aspects of Intellectual Property 
Rights (TRIPS) pada Annex 1C. 
3. Dispute Settlement Understanding (DSU) pada Annex 2. 
4. Trade Policy Review Mechanism (TPRM) pada Annex 3. 
5. Plurilateral Trade Agreements (dulunya ada empat sekarang 
hanya dua) pada Annex 4. 
6. Naskah Asli GATT 1947, bersama dengan semua 
amandemen dan modifikasinya dilampirkan pada Final Act, 
diadopsi pada akhir Preparatory Committee of the United 
Nations Conference on Trade and Employment.    
                                                          
29
 Ibid, hlm. 28.   
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2.1.4 Organ dan Dewan Pelaksana dalam WTO 
 Dalam melaksanakan fungsinya, WTO dilengkapi dengan dua 
organ pelaksana, yaitu:30 
1. Ministerial Conference 
 Merupakan organ utama yang keanggotaannya 
adalah seluruh negara anggota. Biasanya melakukan 
pertemuan sedikitnya dua tahun sekali. Organ inilah yang 
akan melaksanakan fungsi-fungsi WTO dan mengambil 
tindakan yang diperlukan untuk menjalankan fungsi tersebut. 
Ministerial Conference mempunyai kekuasaan untuk 
mengambil keputusan atas segala persoalan yang diatur 
salah satu Multilateral Trade Agreement, jika dikehendaki 
oleh satu anggota sesuai dengan persyaratan khusus bagi 
pengambilan keputusan dalam Perjanjian ini dan dalam 
Multilateral Trade Agreement lain yang relevan. 
2. General Council 
 Organ ini terdiri dari utusan-utusan negara anggota. 
Organ ini melaksanakan fungsi-fungsi Ministerial Conference 
pada waktu-waktu di antara pertemuan-pertemuan 
Ministerial Conference. General Council juga akan 
melaksanakan tugas yang dibebankan padanya oleh 
                                                          
30
 Lihat Pasal 4 Agreement Establihsing the World Trade Organization 1994. 
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perjanjian ini. Organ ini akan menetapkan prosedurnya 
sendiri serta menyetujui peraturan procedural dari Komite-
komite WTO. General Council juga melaksanakan tugas 
Badan Penyelesaian Sengketa (Dispute Settlement Body) 
yang pengaturannya ditentukan dalam Dispute Settlement 
Understanding. Organ ini pula yang akan memikul tanggung 
jawab sebagai Trade Policy Review Body. 
 WTO juga dilengkapi dengan tiga dewan pelaksana yang 
masing-masing memiliki tugas sesuai dengan bidang-bidang yang 
diatur dalam berbagai perjanjian WTO (covered agreement), yaitu: 
1. Council for Trade in Goods 
 Dewan ini akan mengawasi pelaksanaan perjanjian 
(Multilateral Trade Agreement) dalam Annex 1A.   
2. Council for Trade in Services 
 Dewan ini akan mengawasi pelaksanaan General 
Agreement on Trade in Services (GATS) yang merupakan 
Annex 1B. 
3. Council for Trade-Related Aspects of Intellectual Property 
Rights (TRIPS) 
 Dewan ini mengawasi pelaksanaan Agreement on 
TRIPS yang merupakan Annex 1C. 
 Ketiga dewan ini masing-masing dapat membentuk badan-
badan subsidier yang dibutuhkannya. Ketiga dewan ini juga masing-
16 
 
masing membuat peraturan prosedurnya sendiri yang terlebih dulu 
harus disetujui General Council. Sementara organ-organ subsidier 
masing-masing membuat peraturan prosedur sendiri yang harus 
disetujui oleh dewan yang relevan dengannya.  
 Ministerial Conference 31  juga akan membentuk suatu 
Committee on Trade and Development, Committee on Balance of 
Payment Restriction, dan Committee on Budget, Finance and 
Administration, yang akan melaksanakan tugas-tugas yang diberikan 
kepadanya oleh Perjanjian ini dan oleh Multilateral Trade Agreement, 
ataupun fungsi-fungsi lain yang ditetapkan General Council, dan dapat 
mendirikan komite-komite tambahan yang dianggapnya perlu juga 
merupakan tugas Committee on Trade and Development untuk secara 
berkala meninjau ketentuan-ketentuan khusus dalam Multilateral 
Trade Agreement yang memberikan keuntungan bagi negara-negara 
yang paling kurang berkembang dan melaporkannya kepada General 
Council untuk diambil tindakan. Keanggotaan dalam komite-komite ini 
terbuka bagi seluruh perutusan anggota.32 
 
2.2 Penyelesaian Sengketa dalam WTO 
 Apabila peraturan mendorong perdagangan yang adil untuk lebih 
effektif, maka diperlukan ketentuan-ketentuan untuk penyelesaian 
sengketa yang bisa menjadi interpretasi secara unilateral. Dalam konteks 
                                                          
31
 Lihat Pasal 4(7) Agreement Establihsing the World Trade Organization 1994. 
32
 Hata, op.cit., hlm. 88-89.  
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perdagangan, perkembangan akan prosedur penyelesaian sengketa 
GATT telah mengalami kemajuan pesat untuk menyelesaikan sengketa 
bahkan sebelum WTO Agreement 1994 terbentuk.33  
Mekanisme penyelesaian sengketa dalam perjanjian WTO 
sekarang ini mengacu pada ketentuan Pasal XXII dan XIII GATT 1947 
yang memiliki ketentuan lebih sederhana, 34  yaitu dengan lebih 
mengandalkan konsultasi bilateral bagi pihak-pihak yang bersengketa 
atau konsultasi multilateral apabila sengketa tidak bisa diselesaikan 
melalui konsultasi secara bilateral 35 dan penjelasan atas bentuk-bentuk 
pelanggaran serta penyelesaian melalui badan tertinggi GATT manakala 
mereka gagal menyelesaikannya secara bilateral.36  
Dengan berdirinya WTO, ketentuan-ketentuan GATT 1947 
kemudian diatur ke dalam aturan WTO yaitu Understanding On Rules And 
Procedures Governing The Settlement of Disputes atau lebih dikenal 
dengan Dispute Settlement Understanding (DSU) yang ditetapkan pada 
bulan April 1994. DSU ini berada dalam Annex 2 (Lampiran 2) dari 
Agreement Establihsing the World Trade Organization 1994 yang 
merupakan bagian integral dari Perjanjian WTO. Artinya, kekuatan 
                                                          
33
 Petersmann, The GATT/WTO System, hlm. 66–92; I. Van Bael, The GATT 
dispute settlement procedure, (1988) 22 (4) J.World Trade, hlm. 67; dan E. Canal-
Forgues dan R. Ostrihansky, New developments in the GATT dispute settlement 
procedures, (1990) 24 (2) J.World Trade, hlm. 67, dalam J.G. Merrils, op.cit., hlm. 195-
196. 
34
 J.G. Merrils, op.cit., hlm. 196; Huala Adolf, Hukum Penyelesaian Sengketa 
Internasional, Sinar Grafika, 2008, hlm. 132-134.  
35
 Lihat Pasal XXII GATT 1947. 
36
 Lihat Pasal XXIII GATT 1947. 
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mengikat perjanjian ini sama dengan perjanjian utama, yaitu Perjanjian 
WTO.37  
 
2.2.1 Ketentuan WTO yang Menjadi Objek Sengketa 
 Terdapat sejumah ketentuan GATT yang seringkali menjadi 
objek persengketaan sebagai akibat pelanggaran-pelanggaran 
terhadap ketentuan tersebut yang dilakukan oleh negara-negara 
anggota dalam melaksanakan kebijakan perdagangan luar negerinya. 
Ketentuan-ketentuan yang sering menjadi objek sengketa ini adalah 
sebagai berikut: 
1. General Most-Favoured Nation Treatment38  
2. Schedules of Concessions39 
3. Perlakuan nasional di bidang perpajakan dan Peraturan 
Perundang-undangan40 
4. Bea masuk Anti-Dumping dan Bea masuk imbalan41 
5. Pungutan-pungutan dan formalitas yang ada hubungannya 
dengan impor dan ekspor42 
6. Marks of Origin43 
7. Penerbitan dan pengadministrasian Peraturan-Peraturan 
perdagangan44 
                                                          
37
 Lihat Pasal 2(2) Agreement Establihsing the World Trade Organization 1994.  
38
 Pasal I GATT 1947. 
39
 Pasal II GATT 1947. 
40
 Pasal III GATT 1947. 
41
 Pasal VI GATT 1947. 
42
 Pasal VIII GATT 1947. 
43
 Pasal IX GATT 1947. 
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8. Penghapusan kuota secara umum45 
9. Pembatasan untuk mengamankan neraca pembayaran46 
10. Pelaksaan penerapan kuota tanpa diskriminasi47 
11. Subsidi48 
12. Tindakan darurat terhadap impor produk tertentu49 
 
2.2.2 Badan-badan Pelaksana Penyelesaian Sengketa di WTO 
 Terdapat beberapa badan penting dalam mekanisme 
penyelesaian sengketa WTO, sebagai berikut: 
1. Dispute Settlement Body (DSB) 
 Badan ini dibentuk oleh WTO Agreement dan akan 
berfungsi melaksanakan peraturan-peraturan dan prosedur 
ini termasuk juga perjanjian terkait lainnya jika diatur khusus. 
Oleh karena itu, DSB berwenang untuk membentuk Panel, 
menerima laporan Panel, dan juga laporan dari badan baru 
yaitu Badan Banding (Appellate Body), mengawasi 
implementasi putusan dan rekomendasi, dan menguasakan 
penangguhan konsesi serta kewajiban-kewajiban lain dalam 
perjanjian yang terkait.50 
2. Panel 
                                                                                                                                                               
44
 Pasal X GATT 1947. 
45
 Pasal XI GATT 1947. 
46
 Pasal XII GATT 1947. 
47
 Pasal XIII GATT 1947. 
48
 Pasal XVI GATT 1947. 
49
 Pasal XIX GATT 1947. 
50
 Lihat Pasal 2(1) DSU. 
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 Atas permintaan para pihak akan dibentuk sebuah 
Panel yang keanggotaannya terdiri dari individu-individu 
pemerintah dan/atau non-pemerintah yang cakap, pernah 
bertugas sebagai utusan negara di WTO, atau mengajar 
atau menerbitkan buku tentang hukum atau kebijakan 
internasional, juga pernah bertugas sebagai pejabat 
perdagangan senior di negara anggota. 51  Panelis akan 
menjalankan tugasnya dalam kapasitas pribadi, bukan 
sebagai utusan pemerintah atau organisasi.52 Fungsi Panel 
adalah membantu DSB dalam membuat rekomendasi atau 
keputusan. Panel harus berkonsultasi secara teratur dengan 
pihak-pihak yag bersengketa dan memberikan kesempatan 
kepada mereka untuk mencari penyelesaian yang 
memuaskan kedua belah pihak.53 
3. Appellate Body  
 Dispute Settlement Body mendirikan Badan Banding 
permanen yang akan mengadili banding dari tingkat Panel. 
Badan ini terdiri tujuh orang personil, dan tiga di antaranya 
akan bertugas dalam setiap kasus.54 Badan ini terdiri dari 
orang-orang yang kemampuannya diakui, baik di bidang 
hukum perdagangan internasional maupun persoalan-
                                                          
51
 Lihat Pasal 8(1) DSU. 
52
 Lihat Pasal 8(9) DSU. 
53
 Lihat Pasal 11(1) DSU. 
54
 Lihat Pasal 17(1) DSU. 
21 
 
persoalan yang diatur dalam perjanjian WTO pada 
umumnya, dan tidak berafilisasi dengan pemerintah. 55 
Pengajuan banding terbatas pada persoalan hukum yang 
terdapat dalam laporan Panel serta interpretasi yang 
dilakukan Panel. Badan Banding berwenang untuk 
mempertahankan, mengoreksi, dan merubah temuan hukum 
serta kesimpulan Panel.56  
 
2.2.3 Prosedur Penyelesaian Sengketa di WTO 
Prosedur Penyelesaian sengketa WTO terbagi atas empat 
tahap, yaitu sebagai berikut: 57 
1. Konsultasi (Consultations) 
Tujuan dari Prosedur GATT adalah untuk 
menyelesaikan sengketa melalui perjanjian antara pihak-
pihak bersengketa daripada mengidentifikasi pelanggaran-
pelanggarannya terhadap ketentuan WTO. Oleh karena itu, 
konsultasi selalu menjadi pilihan utama di dalam prosedur 
penyelesaian sengketa dan merupakan cara baik untuk 
menghindari perselisihan antara pihak-pihak yang 
bersengketa.58  
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WTO menekankan akan kewajiban untuk melakukan 
konsultasi dengan itikad baik yang didasarkan atas 
permohonan dari salah satu atau kedua belah pihak. 59 
Permohonan konsultasi harus diberitahukan kepada DSB 
dan badan-badan dan dewan-dewan yang terkait, yang 
mana permohonan harus pula dibuat secara tertulis yang 
memuat alasan-alasan timbulnya sengketa dan dasar hukum 
untuk mengajukan permohonan tersebut.60  
WTO juga menekankan agar para pihak-pihak yang 
bersengketa menggunakan segala upaya terlebih dahulu 
untuk menyelesaikan sengketa yang dapat memuaskan 
kedua belah pihak dalam tahap konsultasi tersebut sebelum 
membawa ke tahap yang lebih lanjut.61  Penyelesaian seperti 
ini sifatnya tertutup (rahasia) dan tanpa mengurangi hak-hak 
setiap pihak untuk membawa sengketanya ke tahap yang 
lebih lanjut.62  
2. Proses Panel (Panel Process) 
Pembentukan suatu Panel dianggap sebagai upaya 
terakhir dan sifatnya otomatis dalam mekanisme 
penyelesaian sengketa menurut WTO. Panel memiliki 
wewenang untuk mendapatkan informasi dan nasihat dalam 
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memeriksa suatu sengketa yang bersifat teknis dari setiap 
individu, badan, atau organisasi yang berkompeten. 63 
Kewenangan Panel untuk memperoleh informasi ini 
diperkuat oleh di dalam DSU yang menyatakan bahwa Panel 
dapat mengandalkan berbagai sumber informasi tambahan 
dan dapat pula berkonsultasi dengan para ahli mengenai 
berbagai hal tertentu dari suatu sengketa.64  
Hasil pekerjaan dan temuan Panel dirumuskan dan 
dilaporkan secara tertulis,65 dimana laporan tersebut harus 
mencantumkan hal-hal sebagai berikut:  
a. Hasil penemuan Panel yang menyangkut pokok 
sengketa. 
b. Penerapan hukum terhadap pokok sengketa. 
c. Alasan bagi penemuan dan rekomendasi Panel. 
3. Banding (Appeal) 
Pihak-pihak dalam sengketa dimungkinkan untuk 
mengajukan banding terhadap putusan Panel. Dalam proses 
banding, disyaratkan bahwa banding dibatasi untuk 
memperjelas interpretasi hukum atas suatu ketentuan atau 
pasal dalam Perjanjian WTO. Banding tidak dapat diajukan 
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untuk mengubah bukti-bukti yang ada atau bukti baru yang 
muncul kemudian.66  
Proses pemeriksaan banding tidak boleh lebih dari 60 
hari sejak para pihak memberitahukan secara formal 
keinginannya untuk banding, namun apabila Appellate Body 
tidak dapat memenuhi batas waktu tersebut maka ia dapat 
memperpanjang hingga maksimum 90 hari dengan 
memberitahukannya secara tertulis yang disertai dengan 
alasannya kepada DSB terlebih dahulu. 67  Putusan yang 
dikeluarkannya dapat berupa penundaan atau perubahan 
atas suatu putusan panel68 yang mana proses peninjauan 
atas banding yang diajukan bersifat rahasia tanpa dihari oleh 
para pihak yang bersengketa demi terjaganya informasi dan 
pernyataan yang dibuat.69 
4. Implementasi dan Pelaksanaan (Implementation and 
Enforcement) Putusan dan Rekomendasi  
 Tahap akhir dari proses ini adalah pelaksanaan 
putusan atau rekomendasi. Hasil tersebut diserahkan 
langsung kepada para pihak dengan diberikan waktu 30 hari 
untuk melaksanakan putusan dan rekomendasi yang 
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dikeluarkan oleh DSB. 70  Jika para pihak merasa jangka 
waktu yang diberikan tidak memungkinkan, maka para pihak 
dimungkinkan untuk mendapatkan tambahan waktu yang 
layak untuk melaksanakannya. Untuk memastikan agar para 
pihak yang kalah melaksanakan putusan atau rekomendasi 
DSB, DSB akan terus mengawasi pelaksanaan putusan dan 
rekomendasinya.71      
 
2.2.4 Kekuatan Hukum Putusan Panel 
 Sejak awal berdirinya GATT, terdapat kekuatan penegakan dan 
pelaksanaan putusan Panel yang pada prinsipnya didasarkan pada 
dua hal, yaitu sebagai berikut: 
1. Pada komitmen hukum (legal commitment) dari negara-
negara anggotanya. Negara-negara anggota dalam 
menghadapi tuntutan-tuntutan atau sengketa-sengketa 
dagang lebih menitikberatkan pada rasa hormat dan 
kepentingannya terhadap GATT. Menurut Hudec, setelah 
berjalan hampir selama 50 tahun, tindakan negara-negara 
anggota GATT yang selama ini berdasar pada rasa hormat 
dan kepentingan, telah menciptakan suatu iklim hukum 
dimana para anggota GATT melihat adanya kepentingan 
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timbal balik dengan negara lainnya untuk menghormati 
kewajiban-kewajiban hukum mereka dalam GATT.72 
2. GATT memberikan hak untuk melaksanakan retaliasi kepada 
negara yang dirugikan sebagai akibat dari tindakan-tindakan 
negara lain yang melanggar hukum. Dalam hal ini, negara 
tersebut diberi hak untuk menerapkan rintangan-rintangan 
perdagangan baru terhadap produk-produk impor dari 
negara-negara yang melanggar hukum.73 
 
2.2.5 Hubungan Putusan WTO dengan Mahkamah Internasional 
(International Court of Justice) 
 Dalam hubungannya dengan Mahkamah Internasional, terdapat 
beberapa alasan yang menjadi dasar yang tidak memungkinkan 
membawa putusan yang diambil dalam GATT dan WTO ke dalam 
kewenangan Mahkamah Internasional, sebagai berikut:74  
1. Ketidakmunginan secara teknis yang disebabkan pengaturan 
dalam status Mahkamah Internasional sendiri yang hanya 
memungkinkan negara sebagai pihak di hadapan 
Mahkamah, dan hanya organisasi-organisasi internasional 
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tertentu yang dapat meminta advisory opinion dari lembaga 
judisial Perserikatan Bangsa-Bangsa (PBB) tersebut. 
2. PBB bukan merupakan lembaga banding bagi putusan-
putusan yang diambil dalam GTT dan juga WTO.  
 
2.2.6 Sistem Remedy di WTO 
 Sistem remedy di WTO dapat berlaku atas permintaan negara 
yang menang dalam sengketa jika negara yang kalah dalam sengketa 
gagal dalam mematuhi putusan dan mengoreksi kebijakan luar 
negerinya sesuai dengan rekomendasi yang disebutkan dalam 
laporan Panel (Panel report) atau laporan banding (Appellate Body 
report) dalam kurun waktu yang telah ditentukan (reasonable period of 
time).75 Terdapat dua sistem remedy di dalam WTO, yaitu sebagai 
berikut:76 
1. Trade Compensation 
 Kompensasi hanya bisa terjadi apabila kedua belah 
pihak yang bersengketa setuju dengan diadakannya 
kompensasi, kompensasi yang dimaksud disini bukanlah 
dalam bentuk kompensasi finansial, namun lebih kepada 
kompensasi di dalam kebijakan perdagangan, salah satu 
contohnya adalah pengurangan tarif.77  
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2. Retaliation 
 Retaliasi memberi hak kepada negara yang 
menggugat untuk menangguhkan kewajiban-kewajibannya 
secara sepihak sebagai bentuk balas dendam kepada 
negara yang tergugat yaitu dengan membatasi produk 
impor.78 
 
2.2.7 Akses Penyelesaian Sengketa di WTO   
 Pihak-pihak yang dapat berperkara di hadapan forum 
penyelesaian sengketa GATT dan WTO, sebagai beirkut:79 
1. Dalam GATT, yang dapat menjadi pihak dalam sengketa dapat 
merupakan negara ataupun pemerintah yang tidak berdaulat 
penuh yang merupakan para peserta perjanjian (contracting 
parties). 
2. Dalam WTO, yang dapat menjadi pihak dalam forum penyelesaian 
sengketa WTO adalah negara dan wilayah yang tidak berdaulat 
penuh identik dengan wilayah pabean tersendiri yang dalam sistem 
WTO disebut juga sebagai country atau countries yang merupakan 
negara-negara anggota dari WTO (members).    
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2.3 Kedudukan Negara Berkembang (Developing Countries) di WTO 
2.3.1 Kedudukan Negara Berkembang di WTO Secara Umum 
Dari 153 negara anggota WTO, 3/4-nya adalah negara-negara 
berkembang. 80  Negara-negara berkembang memiliki peran yang 
penting dalam WTO dikarenakan oleh kuantitas mereka di dalam 
WTO, karena mereka memegang peran penting dalam ekonomi 
global, dan karena mulai cenderung untuk menggunakan 
perdagangan sebagai alat utama dalam upaya perkembangan 
ekonomi mereka. Secara umum, keberadaan negara-negara 
berkembang dan terbelakang di WTO telah disebutkan di daalam 
Mukadimah Agreement Establishing the World Trade Organization 
bahwa negara-negara berkembang dan terbelakang membutuhkan 
perhatian yang lebih akan perkembangan ekonomi mereka.81  
Oleh karena itu, menyikapi akan pentingnya peranan negara 
berkembang, WTO menyediakan tiga cara untuk memenuhi 
kebutuhan negara berkembang, sebagai berikut:82 
1. WTO Agreement berisikan ketetapan-ketetapan spesial 
terhadap negara berkembang, salah satunya yaitu dengan 
menerapkan special and differential treatment yang 
mengizinkan negara-negara maju untuk memperlakukan 
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negara berkembang lebih baik dibandingkan dengan negara 
anggota yang lainnya. 
2. Committee on Trade and Development merupakan badan 
utama yang fokus terhadap negara-negara berkembang di 
WTO.   
3. WTO Secretariat menyediakan technical assistance untuk 
latihan-latihan mengenai berbagai hal bagi negara 
berkembang. 
Selain daripada itu, terdapat pula beberapa ketetapan lain yang 
berkaitan dengan negara berkembang di dalam WTO Agreement, 
sebagai berikut:83 
1. Extra Time bagi negara-negara berkemang untuk memenuhi 
komitmen mereka. 
2. Ketetapan untuk menambah trading opportunities bagi 
negara berkembang melalui akses pasar yang lebih besar 
(contohnya seperti tekstil, servis, dan rintangan teknis 
perdagangan). 
3. Ketetapan terhadap negara anggota WTO mengenai 
safeguard the interests untuk negara berkembang ketika 
mengadopsi beberapa ketetapan domestik atau internasional 
(contohnya seperti anti-dumping, safeguards, technical 
barriers to trade). 
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4. Ketetapan untuk berbagai means of helping bagi negara 
berkembang (contohnya seperti persetujuan terhadap 
standar kesehatan hewan dan tumbuhan, standar teknis, dan 
dalam menguatkan sektor telekomunikasi domestik mereka).  
 
2.3.2 Negara Berkembang dan Penyelesaian Sengketa WTO 
Sedangkan dalam penggunaan sistem penyelesaian sengketa 
WTO, terdapat kesulitan bagi negara berkembang dalam 
menggunakannya dikarenakan masih kurangnya pengetahuan dan 
pengalaman dalam bidang hukum WTO.  
Mengetahui kesulitan yang dihadapi oleh anggota negara 
berkembang, DSU mempunyai beberapa ketentuan khusus bagi 
anggota negara berkembang, yang mana dalam kondisi dan waktu 
tertentu, anggota negara berkembang dapat diberikan waktu lebih 
panjang untuk memberikan argumen tertulis kepada Panel, mereka 
juga berhak untuk disidang oleh Panel dimana salah satu anggotanya 
mempunyai kewarganegaraan dari negara berkembang, dan 
Sekretariat WTO telah menunjuk dua penasehat untuk membantu 
negara berkembang dalam sengketa mereka sampai pada tingkat 
tertentu.84 
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2.4 Financial Remedy 
2.4.1 Pengertian Financial Remedy 
Financial remedy atau biasa disebut dengan kompensasi 
finansial adalah sebuah solusi sistem remedy alternatif dimana negara 
tergugat (offended country) harus memberi kompensasi finansial 
kepada negara penggugat (injured country) terhadap kerusakan 
ataupun kerugian yang dialami oleh negara penggugat yang 
diakibatkan oleh kesalahan ataupun kebijakan perdagangan luar 
negeri negara penggugat.85 Namun sampai saat ini, financial remedy 
masih dalam berupa proposal usulan akan perbaikan sistem remedy 
di dalam WTO Dispute Settlement.  
 
2.4.2 Latar Belakang Lahirnya Financial Remedy 
Gagasan tentang financial remedy berakar dari permasalahan 
kesenjangan hukum WTO terhadap penerapan sistem trade remedy 
ataupun retaliation dalam penyelesaian sengketa perekonomian bagi 
negara-negara berkembang. Dalam hal ini, negara-negara 
berkembang sebagai negara yang menang dalam sengketa selalu 
dirugikan oleh ketidakpatuhan negara-negara maju sebagai negara 
yang kalah tehadap putusan atau rekomendasi yang dikeluarkan oleh 
Panel ataupun Appallate Body.86  
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2.4.3 Dasar Hukum Financial Remedy 
Pada dasarnya, financial remedy Ini bukanlah ide yang baru di 
dalam ranah hukum internasional, dikarenakan perbaikan (reparation) 
akan kerusakan yang disebabkan oleh pemerintah sehingga dapat 
dimintai pertanggung jawabannya adalah bagian dari tradisi hukum 
publik internasional (public international law),87 yang mana reparasi 
dalam hal ini dapat berupa retitusi (restitution), kompensasi 
(compensation), dan pemuasan (satisfaction).88 Sistem remedy dalam 
hukum publik internasional inilah yang kemudian menjadi dasar 
hukum dari financial remedy.  
Perlu diketahui bahwa ruang lingkup hukum perdagangan 
internasional dapat dikaji dari aspek hukum publik internasional yang 
mana terkait dengan hak dan kewajiban negara dan organisasi 
internasional dalam urusan internasional dan aspek hukum privat 
internasional (private international law) yang mana terkait dengan hak 
dan kewajiban individu dan lembaga internasional non pemerintah. 
Hal ini sebagaimana dinyatakan oleh Ray August: 
―public international law is the division of international 
law that deals primarily with the right and duties of 
states and intergovernmental organizations in their 
international affair, and private international law is the 
division of international law that deals primarily with the 
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right and duties of individuals and non governmental in 
their international affairs.‖89  
 Financial remedy juga didasarkan pada prinsip proporsionalitas 
(proportionality) yang merupakan persyaratan untuk hubungan yang 
layak dan seimbang bagi para pihak yang terkait, lebih khususnya 
dikatakan bahwa prinsip proporsionalitas yang terkandung harus 
memiliki hubungan yang beralasan atau seimbang dalam mencapai 
tujuan yang dikehendaki. Perlu digaris bawahi bahwa prinsip 
proporsionalitas yang dimaksud pada konteks ini adalah sebagai 
prinsip umum hukum, prinsip hukum kebiasaan internasional, dan 
prinsip hukum WTO.90   
Selain daripada itu, gagasan akan financial remedy ini sudah 
pernah diusulkan dalam General Agreement on Tariffs and Trade 
(GATT) pada tahun 1966. Gagasan ini juga telah diusulkan baru-baru 
ini di WTO yang merupakan bagian dari sekian banyak proposal yang 
diajukan sehubungan dengan penundaan review mengenai Dispute 
Settlement Understanding (DSU) WTO.91 
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2.4.4 Sistem Financial Remedy 
Financial remedy memiliki sistem yang sama seperti trade 
remedy dan retaliation di dalam penyelesaian sengketa WTO, yaitu 
hanya bisa dilaksanakan setelah mendapatkan persetujuan dari DSB 
apabila negara-negara yang tergugat tidak mengoreksi kebijakan 
negaranya sesuai dengan ketentuan WTO atau masih tidak mematuhi 
putusan atau rekomendasi yang telah dikeluarkan melebihi jangka 
waktu yang telah ditetapkan (reasonable period of time).92 
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BAB 3 
METODE PENELITIAN 
 
3.1 Jenis Penelitian 
Ilmu hukum merupakan ilmu normatif yang memiliki sifat sui 
generis,93 sehingga penelitian ilmu hukum yang dilakukan juga memiliki 
sifat sui generis, menurut Prof. Peter Mahmud, hal ini dapat terjadi 
dikarenakan ilmu hukum tidak hanya memiliki sifat normatif tetapi ilmu 
hukum juga memiliki sifat empiris analitis. 
Berdasarkan hal tersebut, Soerjono Soekanto membagi penelitian 
hukum menjadi dua jenis, yaitu sebagai berikut:94 
1. Penelitian hukum normatif (normative law research), yakni 
menggunakan studi kasus normatif berupa produk hukum, 
misalnya mengkaji undang-undangn. Pokok kajiannya adalah 
hukum yang dikonsepkan sebagai norma atau kaidah yang 
berlaku dalam masyarakat dan menjadi acuan perilaku setiap 
orang. Sehingga penelitian hukum normatif berfokus pada asas-
asas hukum, penemuan hukum dalam perkara in concreto, 
sistematika hukum, taraf sinkronisasi hukum, sejarah hukum, 
dan perbandingan hukum. Oleh karena itu, penelitian hukum 
normatif bertolak pada bahan-bahan hukum yang bersifat 
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tertulis, sehingga disebut juga sebagai penelitian perpustakaan 
atau studi dokumen.  
2. Penelitian hukum empiris, yakni menggunakan studi kasus 
hukum empirisi berupa perilaku hukum masyarakat. Pokok 
kajiannya adalah hukum yang dikonsepkan sebagai perilaku 
nyata (actual behavior) sebagai gejala sosial yang sifatnya tidak 
tertulis, sehingga penelitian hukum empiris ini berfokus pada 
identifikasi hukum dan efektivitas hukum yang sedang berlaku di 
dalam masyarakat. Oleh karena itu, penelitian hukum empiris 
tidak bertolak pada hukum positif tertulis, melainkan hasil 
observasi langsung di lokasi penelitian.   
Berdasarkan rumusan masalah yang telah dipaparkan oleh Penulis 
pada bab satu, maka dari dua jenis penelitian yang telah disebutkan, 
penelitian ini akan menggunakan penelitian hukum normatif dalam 
penelitian ini guna mendapatkan hasil penelitian hukum yang relevan. 
 
3.2 Pendekatan Penelitian 
Di dalam penelitian hukum terdapat beberapa pendekatan. Dengan 
pendekatan tersebut, Penulis akan mendapatkan informasi dari berbagai 
aspek mengenai masalah yang sedang timbul untuk dicari jawabannya. 
Macam-macam pendekatan-pendekatan yang digunakan di dalam 
penelitian hukum, yaitu:95 
                                                          
95
 Peter Mahmud Marzuki, op.cit., hlm. 133. 
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1. Pendekatan undang-undang (statute approach) 
2. Pendekatan kasus (case approach) 
3. Pendekatan historis (historical approach) 
4. Pendekatan komparatif (comparative approach) 
5. Pendekatan konseptual (conceptual approach) 
Dalam penelitian ini digunakan pendekatan undang-undang, 
pendekatan historis, dan pendekatan konseptual. Pendekatan undang-
undang (statute approach) dilakukan dengan menelaah semua undang-
undang dan regulasi yang berkaitan 96  dengan financial remedy, 
penyelesaian sengketa ekonomi internasional di World Trade Organization 
(WTO), dan sistem remedy di WTO.  Adapun pendekatan historis 
(historical approach) dilakukan dengan mengkaji latar belakang apa yang 
dipelajari dan perkembangan pengaturan 97  mengenai penyelesaian 
sengketa ekonomi internasional di WTO yang dimulai dari General 
Agreement on Tariffs and Trade (GATT). Sedangkan yang terakhir adalah 
pendekatan konseptual (conceptual approach), pendekatan ini beranjak 
dari pandangan-pandang dan doktrin-doktrin yang berkembang di dalam 
ilmu hukum98 yang menjelaskan bahwa dengan mempelajari pandangan-
pandangan dan dokrtin-doktrin di dalam ilmu hukum, Penulis akan 
menemukan ide-ide yang melahirkan pengertian-pengertian hukum, 
konsep-konsep hukum, dan asas-asas hukum yang relevan dengan 
permasalahan yang dihadapi oleh negara berkembang dalam 
                                                          
96
 Ibid. 
97
 Ibid., hlm. 134. 
98
 Ibid., hlm. 135-136. 
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menyelesaikan sengketa ekonomi internasional di dalam ranah hukum 
internasional.  
 
3.3 Jenis dan Sumber Bahan Hukum 
Di dalam penelitian hukum normatif, tidak dikenal adanya istilah 
data, hal ini dikarenakan sumber penelitian hukum normatif diperoleh dari 
kepustakaan bukan dari lapangan, sehingga istilah yang dikenal adalah 
bahan hukum. 99  Dalam penelitian hukum normatif, bahan hukum 
merupakan bahan dasar yang dalam ilmu penelitian umumnya disebut 
sebagai data sekunder. 100  Berikut adalah bahan-bahan hukum yang 
dipergunakan oleh Penulis, yaitu:101 
1. Bahan Hukum Primer 
Bahan hukum primer merupakan bahan hukum yang 
mempunyai kekuatan mengikat atau yang membuat orang taat 
pada hukum seperti peraturan perundang–undangan, dan putusan 
hakim. Bahan hukum primer yang Penulis gunakan di dalam 
penulisan ini yaitu Agreement Establishing the World Trade 
Organization 1994, General Agreement on Tariffs and Trade, 
Dispute Settlement Understanding (DSU), dan konvensi-konvensi 
internasional lainnya yang berkaitan dengan judul penelitian ini. 
 
                                                          
99
 Ibid., hlm. 181. 
100
 Soerjono Soekanto dan Sri Mamudji, op.cit., hlm. 24. 
101
Ronny Hanitijo Soemitro dalam Suratman dan H. Philips Dillah, Metode 
Penelitian Hukum, Bandung: Penerbit Alfabeta, 2013, hlm. 66-67. 
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2. Bahan Hukum Sekunder 
Bahan hukum sekunder itu diartikan sebagai bahan hukum 
yang tidak mengikat tetapi menjelaskan mengenai bahan hukum 
primer yang merupakan hasil olahan pendapat atau pikiran para 
pakar atau ahli yang mempelajari suatu bidang tertentu secara 
khusus yang akan memberikan petunjuk ke mana Penulis akan 
mengarah. Bahan-bahan hukum sekunder dalam penelitian ini 
adalah buku-buku, jurnal, hasil penelitian, laporan penelitian ilmiah, 
pemberitaan media, dan dokumen-dokumen yang mengulas 
tentang sistem remedy dalam penyelesaian sengketa ekonomi 
internasional di WTO.   
3. Bahan Hukum Tersier  
Bahan hukum tersier adalah bahan hukum yang mendukung 
bahan hukum primer dan bahan hukum sekunder dengan 
memberikan pemahaman dan pengertian serta penjelasan atas 
bahan hukum lainnya. Bahan hukum tersier adalah bibliografi dan 
indeks kumulatif. 
 
3.4 Teknik Pengumpulan Bahan Hukum 
Pengumpulan bahan hukum dalam penelitian ini adalah studi 
kepustakaan (library research)102 yaitu teknik pengumpulan bahan hukum 
yang didasarkan pada literatur atau pustaka dengan menghimpun bahan 
                                                          
102
 Ibid., hlm. 123. 
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hukum dari telaah arsip atau studi pustaka seperti aturan-aturan hukum, 
konvensi-konvensi internasional, buku-buku, jurnal, artikel, koran, dan 
karya para pakar yang berfungsi untuk menguraikan bahan hukum primer 
dan bahan hukum sekunder guna memperoleh bahan hukum yang 
mendukung penelitian ini.103 
 Penggunakan teknik library research dalam pengumpulan bahan 
hukum tidak mengenal penelitian lapangan (field research) karena yang 
diteliti adalah bahan-bahan hukum sehingga dapat dikatakan sebagai 
library based. Sehingga penelitian dengan cara seperti ini juga sering 
disebut legal research atau legal research instruction.104 
 
3.5 Analisis Bahan Hukum 
Dalam penelitian ini, bahan hukum yang telah terhimpun akan 
dianalisis menggunakan teknik analisis bahan hukum yaitu content 
analysis untuk mendapatkan kesimpulan. Content analysis merupakan 
metode analisis yang integratif dan secara konseptual cenderung 
diarahkan untuk menemukan, mengindentifikasikan, mengolah, dan 
menganalisis bahan hukum untuk memahami makna, signifikansi, dan 
relevasinya.  
 
 
 
                                                          
103
 Ibid., hlm. 107. 
104
 Soerjono Soekanto dan Sri Mamudji, op.cit., hlm. 23. 
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BAB 4 
HASIL PENELITIAN 
 
4.1 Sistem Remedy World Trade Organization (WTO) dalam 
Penyelesaian Sengketa Ekonomi Internasional 
4.1.1 Sistem Remedy WTO 
Sistem remedy di dalam WTO terdiri dari dua yaitu trade 
compensation dan retaliation yang dapat dilihat pada Bab 2 penulisan 
ini. Trade compensation dan retaliation dapat diterapkan setelah 
offended states tidak memenuhi legal commitment dalam mematuhi 
rekomendasi dari Dispute Settlement Body (DSB) 105  dalam kurun 
waktu yang telah ditentukan (reasonable period of time). 106 
Pemaparan lebih lanjut terhadap dua sistem remedy WTO yang 
sedang diimplementasikan dan dampaknya terhadap negara-negara 
berkembang sebagai injured states yang berstatus sebagai penuntut 
(complainant), yaitu sebagai berikut:  
1. Trade Compensation 
Dalam trade compensation atau juga dikenal dengan 
sebutan tariff consessions, para pihak yang bersengketa 
harus menyepakati kompensasi sebagai syarat diadakannya 
kompensasi dan harus konsisten dengan Perjanjian WTO.107 
Persyaratan terakhir ini menjadi salah satu alasan mengapa 
                                                          
105
 Lihat Pasal 21(3) DSU. 
106
 Lihat Pasal 22(2) DSU.  
107
 Lihat Pasal 22(1) DSU. 
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negara-negara anggota WTO hampir tidak pernah bisa 
berhasil mencapai tahap kesepakatan terhadap kompensasi 
dalam kasus-kasus yang terjadi dikarenakan penyesuaian 
dengan Perjanjian WTO yang menyiratkan mengenai 
konsistensi dengan kewajiban most-favoured-nation.108  Hal ini 
kemudian menjadi kontradiksi dalam menerapkan 
kompensasi.  
Negara-negara anggota WTO selain complainant juga 
akan mendapatkan keuntungan, jika kompensasi yang 
ditawarkan berupa bentuk pengurangan tarif. 109  Misalnya jika 
para pihak memilih keuntungan dagang melalui penurunan 
tarif dalam sektor bunga ekspor khusus untuk complainant, 
maka negara-negara anggota WTO lain juga akan memiliki 
bunga ekspor kecil di sektor atau produk tersebut. Hal ini 
membuat kompensasi kurang menarik bagi kedua belah 
pihak, responden (respondent) 110  akan mempertanyakan 
mengenai esensi pengurangan tarif ini dikarenakan berlaku 
secara kolektif bagi negara-negara anggota yang lain, dan 
kerugian bagi complainant yang pada akhirnya tidak 
mendapatkan keuntungan eksklusif dari sistem remedy ini.  
                                                          
108
 Lihat Pasal 1 GATT 1994. 
109
WTO Official Website, Compensation, 
http://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s9p1_e.htm 
diakses pada tanggal 25 Januari 2014. 
110
Respondent adalah istilah bagi negara-negara yang berperkara dalam 
penyelesaian sengketa WTO yang berstatus sebagai offended states. 
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Status Quo menunjukkan hanya terdapat dua kasus 
mengenai trade compensation yang pernah dilaporkan di 
dalam sejarah WTO, yaitu ketika Jepang menawarkan konsesi 
tarif tambahan terhadap minuman alkohol impor sebelum 
menyesuaikan peraturannya mengenai the Japanese 
Alcoholic Beverages, 111  atau ketika Turki menawarkan 
konsensi tarif terhadap produk-produk kimia, setelah terbukti 
membatasi impor tekstil India dalam tekstil turki.112 Akan tetapi, 
tidak ditemukan kesepakatan terhadap penawaran trade 
compensation dari pihak offended states, sehingga pada 
akhirnya trade compensation ini hanya menjadi remedy yang 
tidak pernah telaksana. 
Menyadari hal tersebut, sistem remedy ini hanya tetap 
menjadi sebuah teori, disebabkan tidak adanya industri dalam 
negeri dari offended states yang siap untuk menjadi lebih 
kompetitif untuk membayar pemeliharaan WTO illegal 
measure yang menguntungkan sektor lainnya, hanya bersifat 
voluntary and temporary,113 dan dibutuhkannya kesepakatan 
dari kedua belah pihak yang bersengketa untuk mengadakan 
trade compensation. Pada akhirnya, alasan-alasan tersebut 
                                                          
111
 WTO Appellate Body Report, Japan – Taxes on Alcoholic Beverages, Report of 
the Appellate Body, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted 4 October 
1996. 
112
 WTO Appellate Body Report, Turkey – Restrictions on Imports of Textile and 
Clothing Products, Report of the Appellate Body, WT/DS34/AB/R, adopted 22 October 
1999. 
113
 Rafiqul Islam, op.cit., hlm. 448. 
45 
 
tidak cukup untuk mempersuasi offended states untuk 
mematuhi ketentuan-ketentuan dari Perjanjian WTO.   
2. Retaliation 
Apabila dalam jangka reasonable period of time tidak 
ditemukannya kesepakatan mutually acceptable 
compensation dalam negosiasi terhadap permasalahan yang 
ada dari kedua belah pihak yang bersengketa, maka 
complainant diberikan kewenangan untuk meminta otorisasi 
dari DSB untuk menangguhkan konsensi ataupun kewajiban-
kewajibannya secara sepihak (suspension of concessions or 
other obligations) terhadap offended states yakni dalam 
bentuk retaliation.114  
Dalam hukum publik internasional, trade retaliation 
dipandang sebagai countermeasure yang memberikan 
tekanan kepada offended states untuk mematuhi aturan yang 
ada. Countermeasure ini dilakukan dengan ketentuan di 
bawah WTO Dispute Settlement Understanding (DSU) yang 
mana tindakan pembalasan (retaliatory countermeasure) 
hanya dapat menangguhkan konsensi yang setara 
(equivalent) dengan pelanggaran yang dilakukan oleh 
                                                          
114
 Lihat Pasal 3 dan 22(2) DSU. 
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offended states terhadap hukum WTO (nullification or 
impairment).115  
Retaliatory countermeasure dapat diupayakan dengan 
mengikuti prinsip dan prosedur sebagai berikut:116  
a. Negara pemenang sejak awal harus membatasi retaliation 
pada sektor-sektor yang relevan dengan Perjanjian WTO 
terhadap pelanggaran (violation), perusakan (impairment), 
dan peniadaan (nullification) yang ditemukan. 
b. Sektor-sektor lain yang relevan dengan Perjanjian WTO 
dapat dijadikan sasaran apabila retaliation pada sektor 
yang sama tidak dapat dijalankan (impractical) dan tidak 
efektif (ineffective).  
c. Sektor dibawah Perjanjian WTO yang lain dapat 
dipertimbangkan apabila retaliation pada sektor apapun 
dibawah Perjajian WTO yang relevan tidak dapat 
dijalankan (impractical) dan tidak efektif (ineffective). 
d. Pertimbangan harus diberikan kepada sektor 
perdagangan atau di bawah perjanjian dimana kelalaian 
(default) telah terjadi, dan kepentingannya bagi para pihak 
yang terkait. 
e. efek dan elemen ekonomi yang lebih luas dari retaliation 
tersebut harus diperhitungkan. 
                                                          
115
 Lihat Pasal 22(4) DSU. 
116
 Rafiqul Islam, op.cit., hlm. 442. 
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Pada dasarnya retaliation adalah symbol dari 
penangguhan konsensi yang timbul dibawah Perjanjian WTO 
yang sama dalam suatu sengketa (produk, servis, atau 
kekayaan intelektual). 117  Akan tetapi, otorisasi terhadap 
retaliation tidak bisa dilaksanakan apabila Perjanjian WTO 
melarangnya.  
Dalam praktiknya, retaliation menjadi pilihan terakhir 
bagi para pihak yang bersengketa utamanya bagi negara maju. 
Retaliation yang dilakukan oleh negara maju sebagai 
complainant membawa kerugian yang cukup besar pada 
bidang perdagangan internasional bagi offended states 
dikarenakan tertutupnya akses ekspor dan impor sebagai 
bentuk retaliation dari injured states terhadap offended states. 
Dari tindakan retaliation ini, negara maju tidak mendapatkan 
kerugian yang signifikan dikarenakan perekonomian negara 
maju yang sudah di atas rata-rata (advanced economies). 
Permasalahan yang timbul berikutnya adalah apabila 
retaliation dilaksanakan oleh negara berkembang yang 
berstatus sebagai complainant. 
Permasalahan ini terpaparkan dengan jelas pada kasus-
kasus sengketa ekonomi dan perdagangan internasional yang 
mana negara berkembang sebagai injured states meminta 
                                                          
117
 Arthur E. Appleton, Suspension of Concessions in the Services Sector: Legal, 
Technical and Economic Problems, International Centre for Trade and Sustainable 
Development (ICTSD), 2009, hlm. 3. 
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otorisasi retaliation dari DBS terhadap offended states, 
beberapa kasus di antaranya sebagai berikut: 
a. Kasus United States — Subsidies on Upland Cotton 
(Brazil v. US – Upland Cotton) — Brazil  menggugat 
Amerika Serikat dikarenakan  pemeberian subsidi yang 
terlarang kepada produser Amerika, pengguna dan/atau 
eksportir Upland Cotton, serta undang-undang, peraturan, 
instrumen hukum dan perubahannya memberikan subsidi 
tersebut (termasuk kredit ekspor), hibah, dan bantuan 
lainnya kepada produsen Amerika Serikat, pengguna dan 
eksportir kapas dataran tinggi. Brazil berpendapat bahwa 
tindakan tersebut tidak konsisten dengan kewajiban 
Amerika Serikat terhadap ketentuan Pasal 5 (c), 6.3 (b), 
(c) dan (d), 3.1 (a). 3.1 (b), dan 3.2 dari Subsidies and 
Countervailing Measures (the "SCM Agreement"), Pasal 
3.3, 7.1, 8, 9.1 dan 10.1 dari Agreement on Agriculture, 
dan Pasal III: 4 GATT 1994. Brazil berpandangan bahwa 
undang-undang Amerika Serikat, peraturan, dan prosedur 
administratif yang tercantum di atas tidak sesuai dengan 
ketentuan tersebut dan seperti yang diterapkan.118 
b. Kasus United States — Measures Affecting the Cross-
Border Supply of Gambling and Betting Services (Antigua 
                                                          
118
 WTO Appellate Body Report, United States – Subsidies on Upland Cotton 
Recourse to Article 21.5 of the DSU by Brazil, Report of the Appellate Body, 
WT/DS267/AB/RW, adopted 2 June 2008. 
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& Barbuda v. US – Gambling) — Antigua dan Barbuda 
menggugat Amerika Serikat dikarenakan tindakan yang 
dilakukan oleh pemerintah pusat, regional dan lokal di 
Amerika Serikat yang mempengaruhi pasokan lintas batas 
servis judi dan taruhan. Antigua dan Barbuda menilai 
bahwa dampak kumulatif dari tindakan Amerika Serikat 
adalah untuk mencegah penyediaan servis judi dan 
taruhan dari negara-negara anggota WTO yang lain ke 
Amerika Serikat secara lintas batas. Menurut Antigua dan 
Barbuda, tindakan Amerika Serikat tidak konsisten dengan 
kewajiban Amerika Serikat di bawah GATS, dan 
khususnya Pasal II, VI, VIII, XI, XVI dan XVII, serta US 
Schedule of Specific Commitments terlampir pada 
GATS.119 
c. Kasus United States – Continued Dumping and Subsidy 
Offset Act of 2000 (Indonesia et.al. v. US – CDSOA) — 
Indonesia bersama-sama dengan beberapa anggota WTO 
lainnya yaitu Kanada, Meksiko, Jepang, Brasil, India, 
Thailand, Chili, Korea Selatan dan European Union 
menggugat Amerika Serikat dikarenakan kebijakan yang 
diterapkan Amerika Serikat dalam US – CDSOA 
bertentangan dengan prinsip-prinsip yang disepakati 
                                                          
119
 WTO Appellate Body Report, United States – Measures Affecting the Cross-
Border Supply of Gambling and Betting Services, Report of the Appellate Body, 
WT/DS285/AB/R, adopted 7 April 2005. 
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dalam Agreement WTO tentang anti-dumping (Anti-
Dumping Agreement/AD Agreement) dan anti subsidi 
(Subsidy and Countervailing Measures Agreement/ASCM 
Agreement.120 
d. Kasus European Communities — Regime for the 
Importation, Sale and Distribution of Bananas (Ecuador & 
US v. EC – Bananas) — Ekuador dan Amerika Serikat 
menggugat European Communities (EC) dikarenakan 
pengimporan, penjualan, dan distribusi pisang tidak sesuai 
dengan Pasal I, II, III, X, XI dan XIII GATT 1994 serta 
ketentuan Import Licensing Agreement, Agreement on 
Agriculture, TRIMs Agreement, dan GATS. 121 Kasus EC – 
Bananas ini merupakan kasus yang paling terkenal 
sepanjang sejarah WTO mengenai retaliation yang 
dilakukan oleh negara berkembang. Pada Kasus ini, DSB 
memberikan kewenangan kepada Amerika Serikat dan 
Ekuador untuk memberikan trade sanctions terhadap 
lingkup ekspor EC dalam pasar mereka, dengan tujuan 
untuk mendesak EC agar patuh terhadap rekomendasi 
                                                          
120
 WTO Appellate Body Report, United States – Continued Dumping and Subsidy 
Offset Act of 2000, Report of the Appellate Body, WT/DS217/AB/R, WT/DS234/AB/R, 
adopted 16 January 2003. 
121
 WTO Appellate Body Report, European Communities – Regime for the 
Importation, Sale and Distribution of Bananas Second Recourse to Article 21.5 of the 
DSU by Ecuador, Reports of the Appellate Body, WT/DS27/AB/RW2/ECU, adopted 26 
November 2008; WTO Appellate Body Report, European Communities – Regime for the 
Importation, Sale and Distribution of Bananas Second Recourse to Article 21.5 of the 
DSU by the United States, Reports of the Appellate Body, WT/DS27/AB/RW/USA, 26 
November 2008. 
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DSB. Amerika Serikat memberikan trade sanctions 
sebesar $190 juta dollar, sebaliknya Ekuador yang telah 
mengalami kerugian hingga $450 juta dollar, tidak 
sanggup untuk memberikan trade sanctions yang setimpal 
kepada EC dikarenakan ketakutan akan kondisi 
perekonomian mereka, apalagi dalam hal ini, tidak ada 
bantuan secara finansial dari WTO terhadap kerugian 
Ekuador. Kasus ini menunjukkan bagaimana sistem 
remedy WTO bekerja hanya untuk menguntungkan 
negara-negara anggota dengan trading power yang kuat 
yang mana dapat mengesampingkan kepentingan negara 
berkembang.122   
Kasus-kasus tersebut menunjukkan bahwa ada empat 
permasalahan utama dari sistem retaliation ini. Pertama, 
tujuan dibentuknya sistem retaliation sebagai salah satu 
remedy dalam WTO adalah untuk menimbulkan kepatuhan 
offended states terhadap rekomendasi DSB dan cenderung 
untuk tidak menghukum offended states.123 Akan tetapi, tidak 
terdapat ketentuan ataupun peraturan yang legally binding 
dalam sistem retaliation, retaliation hanya berdasar pada legal 
commitment yang tidak berdasar sistem hukum, akibatnya 
                                                          
122
 Rafiqul Islam, op.cit., hlm. 450.  
123
 Lihat Pasal 3(7) DSU; Surya P. Subedi, The WTO Dispute Settlement 
Mechanism as a New Technique for Settling Disputes in International Law, International 
Law and Dispute Settlement New Problems and Techniques, United Kingdom:  Hart 
Publishing, 2010, hlm. 176-177. 
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offended states yang memiliki status ekonomi yang lebih 
powerful dan superior cenderung untuk tidak mematuhi 
rekomendasi yang dikeluarkan oleh DSB.     
Kedua, sistem remedy WTO menyediakan suatu pilihan 
bagi negara-negara anggota yang lebih superior untuk lepas 
tangan dari kewajiban mereka akibat kelalaian mereka 
terhadap Perjanjian WTO akibat tidak adanya ketentuan yang 
mengatur.  
Ketiga, negara berkembang sebagai injured states sulit 
untuk memberikan sanksi terhadap negara maju yang 
berposisi sebagai offended states dikarenakan ketimpangan 
kekuatan (power imbalance). Meski injured states 
menggunakan haknya untuk menarik kembali konsesi yang 
telah diberikan, hal ini tidak akan efektif dalam mengubah 
keputusan apapun pada akhirnya, atau setidaknya tidak cukup 
efektif untuk mendorong kepatuhan dari offended states. 
Bahkan terdapat kemungkinan negara-negara maju akan lebih 
cenderung untuk melakukan pelanggaran terhadap kebijakan 
yang ada dikarenakan kurangnya efektivitas sistem retaliation 
yang diterapkan oleh negara berkembang. Sebaliknya, 
countermeasure terhadap negara berkembang oleh negara 
maju cenderung memberikan dampak yang mengerikan dalam 
upaya-upaya perdagangan negara berkembang. Meskipun 
53 
 
tujuan dari sistem remedy WTO bukan perbaikan akan 
kerugian di masa lalu melainkan trade advantage di masa 
depan,124 namun dalam kondisi dan situasi seperti ini, tidak 
ada trade advantage yang dapat diperoleh oleh negara 
berkembang. Singkatnya, retaliation adalah self-harm 
daripada self-help bagi negara berkembang.125       
Permasalahan yang timbul akibat sistem retaliation ini 
jelas membuktikan bahwa sistem retaliatory remedies tidak 
sesuai untuk negara berkembang disebabkan oleh tidak 
adanya ketentuan yang dapat melawan counter-retaliatory 
powers dari negara maju.  
3. Dampak Sistem Remedy WTO terhadap Negara Berkembang 
sebagai Complainant dalam Sengketa 
   Dari kedua sistem remedy WTO yang ada, terdapat 
dampak yang ditimbulkan akibat penerapannya terhadap 
negara berkembang sebagai complainant dalam sengketa 
ekonomi internasional, yaitu sebagai berikut: 
a. Trade Compensation, tidak terdapat perubahan yang 
signifikan pada pelaksanaan sistem remedy ini 
dikarenakan kontradiksi yang terjadi terhadap most-
favoured-nation yang merupakan prinsip untuk tidak 
                                                          
124
 Sharif Bhuyan, National Law in WTO Law Effectiveness and Good Governance 
in the World Trading System, United States of America: Cambride University Press, 2007, 
hlm. 110-111.   
125
 Ibid., hlm. 449. 
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membeda-bedakan satu negara dengan negara yang 
lainnya dalam perdagangan internasional, sehingga 
meskipun injured states menawarkan penurunan tarif 
(tariff concessions) sebagai bentuk trade compensation, 
offended states harus menurunkan tarif bagi negara-
negara anggota WTO non-complainant. Pada akhirnya 
injured states tetap tidak diuntungkan. Oleh karena itu, 
sistem remedy jarang diterapkan oleh kedua belah pihak 
yang bersengketa.      
b. Retaliation, pelaksanaan sistem remedy pada retaliation 
memberikan dampak buruk bagi negara berkembang 
sebagai injured states dikarenakan penurunan akses 
perdagangan yang dapat mengganggu stabilitas ekonomi. 
Hal ini dapat terjadi disebabkan oleh pembatasan barang 
impor dari offended states ke pasar domestik injured 
states yang merugikan konsumen, produsen, dan 
distributor dalam negeri karena kenaikan harga atau pun 
bahan baku impor akibat kelangkaan yang terjadi. Pada 
akhirnya hanya memperparah akses pasar dan industri 
dalam negeri, sehingga mengurangi pemasukan dan 
pajak yang ada. Kondisi ini tentu sangat merugikan bagi 
negara berkembang yang berupaya membangun 
kekuatan ekonominya menjadi lebih baik.  
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4.1.2 Kontradiksi dalam Sistem Remedy WTO 
Pada dasarnya, WTO memiliki dua peran. Pertama adalah 
berperan legislatif, WTO merupakan organisasi internasional yang 
mana menjadi tempat penandatanganan dan pengesahan perjanjian 
perdagangan internasional yang ada. Kedua adalah peran yudikatif 
yang mana WTO adalah sebuah hakim internasional dalam 
memutuskan sengketa perdagangan. Peran yang pertama hanya 
terbatas kepada pelaksanaan hubungan dagang di antara negara-
negara anggota WTO. Pada peran yang kedua adalah pelaksanaan 
litigasi yang sesuai dengan ketentuan konsultasi dan penyelesaian 
sengketa Perjanjian WTO.126  
Pelaksanaan litigasi ini berdasarkan ketentuan-ketentuan dasar 
penyelesaian sengketa dari GATT 1947 yang kemudian diatur ke 
dalam aturan WTO yaitu Understanding On Rules And Procedures 
Governing The Settlement of Disputes yang lebih dikenal dengan 
Dispute Settlement Understanding (DSU) setelah berdirinya WTO. 
Pembentukan DSU pada negosiasi Uruguay Round, umunya 
dianggap, umumnya dianggap sebagai permata mahkota sistem 
perdagangan WTO.127 Akan tetapi, dalam pelaksanaan sistem remedy 
di dalam DSU terdapat kontradiksi terhadap Perjanjian WTO itu sendiri 
yang mana kontradiksi ini cenderung menjadi pelanggaran dasar yang 
ditimbulkan oleh sistem remedy WTO yang ada. 
                                                          
126
 Lihat Pasal 1(1) DSU. 
127
 J. Ragosta, N. Joneja, M. Zeldovich, WTO Dispute Settlement: the System is 
Flawed and Must Be Fixed, The International Lawyer v. 37 no. 3 (Fall 2003), hlm. 697. 
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1. Marrakesh Agreement  
Pada mukadimah Perjanjian WTO dinyatakan bahwa:  
―…Recognizing further that there is need for 
positive efforts designed to ensure that developing 
countries, and especially the least developed 
among them, secure a share in the growth in 
international trade commensurate with the needs 
of their economic development…‖128 
Upaya positif telah dilakukan oleh WTO bagi negara-
negara berkembang melalui special and differential treatment 
pada beberapa ketentuan di dalam perjanjian WTO guna 
meningkatkan trading opportunities negara berkembang. 129 
WTO juga mengakui kebutuhan negara-negara terhadap 
pembangunan ekonomi mereka, apalagi WTO memiliki tujuan 
untuk meningkatkan standar hidup dan perkembangan 
ekonomi dunia melalui hubungan-hubungan perdagangan 
internasional. Tujuan dan cita-cita mulia WTO yang tertuang di 
dalam mukadimah Perjanjian WTO menjadi alasan dasar 
pembentukan organisasi World Trade Organization.  
Seiring berjalannya waktu dan diterapkannya peraturan 
dan ketentuan WTO, terdapat permasalahan dalam praktiknya 
yakni menyangkut sistem remedy dalam penyelesaian 
sengketa ekonomi internasional di WTO.  
                                                          
128
 Lihat Paragraf 2 Agreement Establishing the World Trade Organization 1994. 
129
WTO Official Website, Special and Differential Treatment, 
http://www.wto.org/english/tratop_e/devel_e/dev_special_differential_provisions_e.htm 
diakses pada tanggal 31 Januari 2014.  
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Dalam sistem remedy WTO, baik trade compensation 
maupun retaliation tidak memberikan dampak yang signifikan 
bagi kondisi ekonomi negara berkembang. Bahkan retaliatoty 
remedies cenderung memberikan dampak negative terhadap 
akses pasar dan perdagangan negara berkembang apabila 
negara berkembang berkedudukan sebagai complainant 
dalam sengketa ekonomi internasional di WTO. Padahal 
dalam mukadimah Perjanjian WTO telah dinyatakan secara 
eksplisit bahwa WTO memiliki tujuan dan fungsi untuk 
menjamin bahwa negara-negara berkembang khususnya 
negara terbelakang mendapat bagian dari pertumbuhan 
perdagangan internasional yang sepadan dan sesuai dengan 
kebutuhan pembangunan ekonominya. Namun status quo 
menunjukkan bahwa sistem remedy WTO bukan hanya tidak 
sesuai bagi negara berkembang tapi juga merugikan 
pertumbuhan ekonomi negara berkembang dalam 
perdagangan internasional.  
Hal ini kemudian membuktikan bahwa terdapat sebuah 
benang merah antara sistem remedy WTO dan hukum 
Perjanjian WTO yang mana dapat ditarik suatu pernyataan 
bahwa sistem remedy WTO menjadi kontradiksi yang 
mencederai Perjanjian WTO itu sendiri.       
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2. Prinsip-Prinsip Understanding on Rules and Procedures 
Governing the Settlement of Dispute 
Dalam DSU terdapat empat prinsip penyelesaian 
sengketa yaitu adil (equitable), cepat (fast), efektif (effective), 
dan saling menguntungkan (mutually acceptable).130 Prinsip-
prinsip inilah yang digunakan dalam proses penyelesain 
sengketa guna menciptakan sebuah solusi yang sesuai bagi 
kedua belah pihak.  
Akan tetapi, dalam kasus-kasus sengketa yang ada, 
prinsip-prinsip ini cenderung terabaikan. Seperti pada salah 
satu kasus yaitu EC – Bananas, Ekuador tidak mendapatkan 
keadilan yang sepantasnya, tidak adanya efektivitas yang 
terjadi dalam pelaksanaan retaliatory remedies, dan hanya 
mendapatkan kerugian pada akhirnya. 
Dari kasus ini dapat terlihat bahwa prinsip yang 
diterapkan dalam pelaksanaan penyelesaian sengketa tidak 
dapat terealisasi melalui sistem remedy WTO yang ada, 
bahkan sistem remedy WTO cenderung mengabaikan prinsip-
prinsip penyelesaian sengketa DSU.     
 
 
 
                                                          
130
 World Trade Organization, Understanding The WTO Fifth Edition, WTO 
Publications, 2011, hlm. 55-56. 
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 3. Prinsip Hukum Kebiasaan Internasional 
Tidak hanya terdapat kontradiksi pada Marrakesh 
Agreement dan prinsip-prinsip DSU, terdapat pula kontradiksi 
di dalam prinsip hukum kebiasaan internasional, yaitu 
Proportionality. Secara harfiah Proportionality merupakan 
prinsip yang melibatkan ide dan hubungan yang beralasan 
ataupun seimbang antara tindakan yang dilakukan dan hasil 
yang ingin diperoleh. 131  Di dalam hukum internasional, 
pengambilan suatu solusi yang dibuat dari sebuah sengketa 
dipandang harus dapat menjawab permasalahan yang ada 
dengan seimbang dan layak bagi kedua belah pihak yang 
bersengketa, dalam hal ini pengambilan keputusan tersebut 
sudah seharusnya memiliki pertimbangan-pertimbangan 
terhadap kelalaian yang dilakukan oleh offended states dan 
akibat yang dirasakan oleh injured states.  
Namun baik pada sistem trade compensation ataupun 
retaliatory remedies tidak didapatkannya solusi yang efektif 
dan bersifat proportionality khusunya terhadap negara 
berkembang sebagai injured states yang dirugikan dalam 
kasus ini.  
 
 
                                                          
131
 Jeremy Kirk, Constitutional Guarantees, Characterisation, and the Concept of 
Proportionality, Melbourne University Law Review 1, 1997, hlm. 2. 
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4.2 Urgensi Financial Remedy sebagai Solusi Alternatif Sistem 
Remedy World Trade Organization (WTO) dalam Penyelesaian 
Sengketa Ekonomi Internasional bagi Negara Berkembang 
4.2.1 Paradigma Negara Berkembang dan Urgensi Financial 
Remedy 
Pada bulan November 2001, dalam ministerial conference di 
Doha, negara-negara anggota WTO sepakat untuk menegosiasikan 
kembali mengenai DSU guna meningkatkan dan mengklarifikasi isi 
materi DSU.  Selama perundingan mengenai revisi atau perbaikan 
terhadap DSU, negara-negara anggota WTO aktif memberikan 
masukan dan usulan untuk memperbaiki muatan materi aturan-aturan 
DSU. Terkhusus bagi negara berkembang, usulan yang dikemukakan 
lebih menekankan mengenai kepentingan dan prioritas negara 
berkembang terhadap perjuangan mereka untuk mendapatkan 
perlakuan khusus dan berbeda (special and differential treatment) 
dalam sistem penyelesaian sengketa dagang WTO.132 Usulan-usulan 
ini dikemukakan oleh negara-negara berkembang yang memiliki anil 
cukup besar dalam WTO, yaitu Indonesia, Cuba, Republik Dominican, 
Mesir, Honduras, India, Kenya, Mauritius, Pakistan, Sri Lanka, 
Tanzania, Zimbabwe, dan India.133  
Secara umum, ada dua masalah yang negara berkembang 
hadapi dalam proses penyelesaian sengketa WTO. Masalah yang 
                                                          
132
 Huala Adolf, Penyelesaian Sengketa Dagang dalam World Trade Organization 
(WTO), Bandung: Penerbit CV. Mandar Maju, 2005, hlm. 175-183. 
133
 Lihat Dokumen TN/CTD/W/2 dan TN/CTD/W/6.  
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pertama adalah masalah biaya litigasi dan yang kedua adalah 
masalah aturan khusus dan berbeda dalam DSU yang mengakibatkan 
kurangnya rasa tidak percaya pada sistem penyelesaian sengketa 
WTO dan partisipasi yang rendah dalam penyelesaian sengketa WTO.   
Pertama, biaya litigasi yang menjadi masalah utama bagi 
negara berkembang dalam berperkara di WTO disebabkan oleh 
mahalnya biaya persidangan yang harus ditanggung oleh negara 
berkembang, berikut adalah tabel mengenai biaya litigasi yang harus 
dibayar oleh negara-negara anggota WTO untuk mengikuti 
penyelesain sengketa WTO berdasarkan Advisory Center on WTO 
Law (ACWL) yang memiliki tujuan untuk memberikan legal advice dan 
legal capacity khususnya terhadap negara berkembang dan negara 
terbelakang.134  
 
                                                          
134
 ACWL Official Website, http://www.acwl.ch/e/index.html diakses pada tanggal 
31 Januari 2014.  
Tabel 1. Biaya Ligitasi Penyelesaian Sengketa WTO oleh ACWL 
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Berikut adalah daftar negara-negara anggota WTO 
berdasarkan pembagian kategori menurut ACWL tertanggal 30 
November 2013. 
 
 
 
 
 
 
 
 
 
 
Tabel 2. Kategori Negara-Negara WTO Menurut ACWL 
Sumber: ACWL Billing Policy and Time Budget, ACWL/MB/D/2007/7. 
Sumber: ACWL Members, http://www.acwl.ch/e/members/Introduction.html 
diakses pada tanggal 29 Januari 2014. 
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 Berdasarkan tabel tersebut, biaya berperkara di Panel dan 
Badan Banding dan keperluan penyelesaian sengketa lainnya di WTO 
sangatlah tinggi. Oleh karena itu, negara berkembang merasa perlu 
adanya perlakuan khusus dan berbeda dalam hal biaya litigasi ini, 
khususnya apabila mereka berperkara dengan negara maju, hal ini 
disebabkan oleh kondisi ekonomi negara berkembang yang hanya 
memiliki sedikit saham dalam perdagangan apalagi persaingan pada 
akses pasar di dunia perdagangan internasional yang kian meningkat 
tiap tahunnya, sehingga membuat mereka berpikir dua kali dan 
cenderung sensitif terhadap biaya litigasi yang tinggi. 135  Sehingga 
negara-negara berkembang pun mengusulkan agar apabila mereka 
berperkara dengan negara maju dan putusannya menyatakan negara 
maju tersebut kalah dalam kasus yang ada, maka biaya perkara dan 
biaya-biaya lainnya yang dikeluarkan oleh negara berkembang agar 
ditanggung oleh negara maju.  
 Kedua, masalah aturan khusus dan berbeda dalam DSU bagi 
negara berkembang, permasalahan ini menyangkut mengenai sistem 
remedy WTO dalam penyelesaian sengketa WTO yang cenderung 
dianggap tidak memihak kepada negara berkembang bahkan hanya 
merugikan negara berkembang. Akibatnya menurunnya rasa tidak 
percaya pada sistem penyelesaian sengketa WTO dari negara 
                                                          
135
 Håkan Nordström, ―The cost of WTO litigation, legal aid and small claim 
procedures‖, Paper presented at WAGE conference, May 2005, hlm. 17 dalam Mesut 
Aydin, WTO Dispute Settlement Mechanism and Developing Countries: Lessons for 
Turkey, Fletcher School of Law and Diplomacy, 2007, hlm. 19.  
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berkembang yang berujung pada rendahnya partisipasi negara 
berkembang dalam penyelesaian sengketa WTO. Rendahnya 
partisipasi negara berkembang terhadap mekanisme penyelesaiasn 
sengketa menarik perhatian publik melalui literatur akademik yang 
menyebabkan lahirnya suatu penyataan apakah terdapat sistem yang 
memberatkan negara berkembang atau tidak.136  
Sejak tahun 1995, tercatat 474 kasus yang telah dilaporkan ke 
WTO, ada sebanyak 114 kasus oleh Amerika, 90 kasus oleh Uni 
Eropa, 32 Kasus oleh Kanada, 27 Kasus oleh Brazil, 22 Kasus oleh 
India, 21 Kasus oleh Argentina, 19 Kasus oleh Jepang, 16 Kasus oleh 
Korea, 14 Kasus oleh China, 13 Kasus oleh Meksiko, 13 kasus oleh 
Thailand, dan 10 kasus oleh Chili. Negara-negara tersebut merupakan 
complainant member countries dengan jumlah mayoritas.137 Data ini 
menunjukkan bahwa negara maju merupakan negara mayoritas dalam 
pelaporan kasus sebagai complainant countries, meskipun terdapat 
negara berkembang, namun hanya menjadi negara minoritas sebagai 
complainant countries. Dari data ini terlihat dengan jelas bahwa 
partisipasi negara berkembang sangat kurang dibandingkan dengan 
negara maju dalam sistem penyelesaian sengketa WTO.   
                                                          
136
 Henrik Horn, Petros C. Mavroidis, Hakan Nordstrom Is the Use of the WTO 
Dispute Settlement System Biased, Center For Economic Policy Research, Disucussion 
Paper No: 2340, 1999, hlm. 1.  
137
 WTO Official Website, Complainant Member Countries in Dispute,   
http://www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.htm diakses pada 
tanggal 29 Januari 2014.  
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 Pada hakikatnya, negara-negara yang berpartisipasi di dalam 
mekanisme penyelesaian sengketa WTO mengharapkan keuntungan 
yang lebih besar dibandingkan biaya ataupun kerugian yang akan 
diperoleh. 138  Status quo menunjukkan, terlepas dari kepentingan 
akses pasar dalam suatu sengketa, negara-negara pada umumnya 
cenderung untuk tidak berpartisipasi di dalam mekanisme 
penyelesaian sengekta WTO, apabila mereka tidak memiliki kekuatan 
yang memadai dalam melakukan trade retaliation, apabila ekonomi 
negara dibawah rata-rata dan tidak mampu menjangkau biaya litigasi, 
apabila harus bergantung pada responden negara untuk bantuan 
bilateral, atau apabila terlibat dengan negara responden dalam 
preferential trade agreement, yang mana semua karakteristik ini 
merupakan karakteristik negara berkembang di WTO.139 
 Permasalahan-permasalahan yang dihadapi oleh negara 
berkembang ini yang mendorong munculnya sebuah gagasan baru 
terhadap sistem remedy WTO baru guna memberikan kesempatan 
dan kedudukan yang adil bagi negara berkembang untuk dapat 
berperkara dengan negara maju dalam mekanisme penyelesaian 
sengketa WTO.   
  
                                                          
138
 Chad P. Bown, Participation in WTO Dispute Settlement: Complainants, 
Interested Parties, and Free Riders, The World Bank Economic Review, VOL. 19, NO. 2, 
hlm. 287-310, dan hlm. 297. 
139
 Chad P. Bown, op.cit., hlm. 308; Håkan Nordström, Gregory Shaffer, Access to 
Justice in the World Trade Organization: The Case for a Small Claims Procedure A 
Preliminary Analysis, International Centre for Trade and Sustainable Development 
(ICTSD), Switzerland, 2007, hlm. 8-12.  
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4.2.2 Sistem Financial Remedy sebagai Solusi Alternatif 
Penyelesaian Sengketa Ekonomi Internasional  
 Munculnya gagasan baru akan sistem remedy WTO yang baru 
disebabkan oleh keadaan yang tidak seimbang dan tidak adil bagi 
negara berkembang apabila berstatus sebagai complainant dari 
sistem remedy WTO yang berlaku pada saat ini. Untuk melihat 
kejelasan ketiga sistem remedy ini, dapat dilihat pada tabel 
perbandingan terhadap sistem remedy berikut. 
 
No. Perbandingan 
Trade 
Compensation 
Retaliation 
Financial 
Remedy 
1. 
Sifat Voluntary  Otorisasi DSB Otorisasi 
DSB 
2. Tujuan Countermeasure Countermeasure Reparation   
3. 
Bentuk Pengurangan 
tarif 
Pembatasan 
ekspor dan 
impor 
Pemberian 
kompensasi 
finansial  
4. 
Keuntungan Tidak terdapat 
keuntungan 
signifikan bagi 
injured states 
Untung bagi 
negara maju 
namun tidak 
bagi negara 
berkembang 
Untung bagi 
negara maju 
dan negara 
berkembang 
5. 
Kontradiksi Most-favoured-
nation principle 
Marakesh 
agreement,  
dsu principle, 
proportionality 
principle 
Tidak ada 
Tabel tersebut jelas menunjukkan bahwa financial remedy dapat 
memberikan keuntungan bagi para pihak yang bersengketa di WTO. 
Selain daripada itu, Financial remedy memiliki keunggulan yang dapat 
Tabel 3. Perbandingan Sistem Remedy  
67 
 
menjawab permasalahan dan kekurangan yang timbul dari trade 
compensation dan retaliation bagi negara berkembang, yaitu sebagai 
berikut:140 
1. Financial pressure. Seperti pembatasan perdagangan pada 
retaliation, kewajiban untuk pembayaran finansial dalam skala 
besar oleh offended states terhadap injured states dapat 
mendorong terjadinya kepatuhan untuk mematuhi rekomendasi 
yang ada. Jumlah kompensasi finansial yang harus dikeluarkan 
setara dengan kerugian yang dialami oleh injured states yang 
ditetapkan dari tanggal tertentu. Apabila offended states 
kemudian menunda pembayaran tersebut, maka akan diberikan 
bunga yang akan menaikkan pembayaran kompensasi finansial 
ini. Pada dasarnya, bidang finansial dapat mendorong bahkan 
memaksa seseorang untuk mematuhi peraturan yang ada, 
terkhusus masalah utang dalam dunia perdagangan 
internasional.   
2. Avoiding disadvantages for receiving Members. Dengan 
memaksa penggunaan retaliation terhadap offended states oleh 
negara berkembang sebagai injured states, sama saja dengan 
membiarkan negara berkembang menembak dirinya sendiri. 
Secara umum, pembatasan impor sangat berperngaruh 
                                                          
140
 Marco Bronckers, Freya Baetens, Reconsidering Financial Remedies in WTO 
Dispute Settlement, Submitted for CEPR discussion paper on Re-engineering the WTO, 
2013,  hlm. 15-19. 
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terhadap kesejahteraan ekonomi suatu negara.141 Ini menjadi 
hal yang sangat dipertimbangkan oleh negara berkembang di 
dalam tahap perkembangan ekonomi mereka. 142  Sebaliknya, 
financial remedy tidak memberikan kerugian terhadap injured 
states selaku negara penerima yang driugikan oleh 
pelanggaran hukum WTO oleh offended states.        
3. Promoting a rule-based trade system. Pada hakikatnya, 
pembatasan perdagangan pada retaliation bertentangan 
dengan prinsip-prinsip yang berbasis aturan, yakni sistem 
perdagangan liberal (free trade). Sistem ini memperburuk 
ketidakpastian dalam lingkungan ekonomi internasional yang 
diciptakan oleh pelanggaran WTO, dengan menambahkan 
pembatasan perdagangan atau suspensi hak kekayaan 
intelektual yang tak terduga yang dilindungi secara 
internasional. Sebuah sistem yang bergantung pada 
ketidakpastian terhadap tujuannya kedepan adalah sistem yang 
tidak berbasis, dan tidak bisa menginspirasi kepercayaan di 
antara konstituennya. Sebaliknya, financial remedy tidak 
menciptakan ketidakpastian yang dihadapi yang serupa dalam 
lingkungan ekonomi internasional. 
                                                          
141
 Gene M. Grossmann, Alan O. Sykes, ‖Optimal‖ Retaliation in the WTO: a 
commentary on the Upland Cotton Arbitration, 10 World Trade Review, 2011, hlm.133-
164 dan hlm. 151. 
142
 Petros C. Mavroidis, Briefing paper on Compliance in the WTO: Enforcement 
amongst unequal disputants, No. 4/2012, CUTS International, hlm. 2. 
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4. Avoiding disadvantages for innocent by-standers in the 
offending Member. Secara khusus, pelaksanaan pembatasan 
impor ataupun ekspor pada retaliation merugikan ‗innocent 
bystander‘ di dalam offended states yang dapat kehilangan 
pekerjaannya. Pembatasan perdagangan ini adalah cara yang 
sangat kasar untuk memberikan tekanan pada offended states. 
Meskipun memiliki tujuan untuk mendorong offended states 
untuk mematuhi putusan ataupun rekomendasi DSB, namun ini 
tidak berarti bahwa metode induce to compliance apapun dapat 
diterima, terlebih lagi jika metode itu bersifat tidak adil. Beban 
terhadap anggaran pembayaran akan financial remedy dapat 
dibagi  secara merata terhadap stakesholder yang mengambil 
andil cukup besar pada kebijakan negara yang dimiliki oleh 
offended states yang dapat melanggar hukum WTO, hal ini 
lebih adil daripada kerugian atas pembatasan perdagangan. 
5. Potential benefits for specific aggrieved sectors. Berbeda 
dengan trade retaliation, kompensasi uang yang dibayarkan 
kepada injured states dapat digunakan untuk kepentingan 
sektor yang menderita tindakan ketidakpastian dari sistem 
WTO. Misalnya, dalam salah satu kasus pertama di mana 
offended states yang merupakan Amerika Serikat sepakat 
untuk membayar kompensasi uang atas pelanggarannya 
dengan melakukan pembayaran lump sum sebesar $3,3 juta 
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yang mencakup tiga tahun ketidakpatuhannya (2001-2004) 
untuk pendanaan hak tampil masyarakat di Uni Eropa, bantuan 
umum untuk anggota mereka, dan promosi hak penulis. 143 
Demikian pula, pada tahun 2010,  Amerika Serikat sepakat 
untuk melakukan pembayaran tahunan sebesar $147,3 juta 
untuk pendanaan Brazilian Cotton Institute untuk bantuan 
teknis dan peningkatan kapasitas gedung untuk sektor kapas 
Brasil, 144  selama Amerika Serikat tidak menerapkan 
rekomendasi WTO terhadap subsidi Amerika Serikat untuk 
industri kapasnya. 
6. Opposing gamesmanship. Seperti yang telah ditunjukkan, 
sistem penyelesaian sengketa WTO adalah sistem yang 
bersifat prospektif, apabila anggota WTO ditemukan telah 
melanggar aturan WTO saat ini, maka anggota tidak perlu 
khawatir akan kerugian di masa lalu. Sistem yang seperti ini 
telah dibiasakan terhadap anggota-anggota WTO dengan 
berbagai alasan. Ini akan akan mendorong anggota WTO untuk 
mengambil kewajiban baru untuk meliberalisasi perdagangan, 
atau untuk mengikuti prinsip-prinsip tata kelola multilateral 
dengan lebih mudah. Padahal negara-negara anggota juga 
                                                          
143
 WTO Panel Report, United States – Section 110(5) of the US Copyright Act, 
WT/DS160/R, adopted 15 June 2000. 
144
 Randy Schnepf, CRS Report for Congress, ‗Brazil‘s WTO case against the U.S. 
Cotton Program, Specialist in Agricultural Policy, 5 January 2011.  
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harus khawatir terhadap konsekuensi dari pelanggaran good 
faith dalam sebuah perjanjian.  
7. Equally beneficial to small and/or developing Members. Satu 
hal yang juga harus diakui, tentu dalam kaitannya dengan 
negara-negara maju, negara-negara berkembang tidak memiliki 
sarana yang efektif untuk melakukan retaliation; pasar mereka 
terlalu kecil untuk membuat suatu keputusan (ingat Ekuador di 
kasus EC – Bananas dan Antigua dan Barbuda di kasus US – 
Gambling). 145  Financial remedy menyediakan dorongan akan 
kepatuhan yang lebih efektif dan beberapa perbaikan dari 
kerusakan negara-negara berkembang juga dapat 
menambahkan measure of fairness terhadap sistem hukum 
WTO. Financial rremedy ini akan meningkatkan legitimasi 
organisasi dan daya tariknya sebagai agen pemerintahan 
global. 
Pada hakikatnya, sistem remedy yang memberikan kompensasi 
berupa nominal uang sebagai bentuk ganti rugi telah implementasikan 
di dalam hukum internasional melalui Articles on Responsibility of 
States for Internationally Wrongful Acts dikatakan yang telah diadopsi 
                                                          
145
 WTO Decision by the Arbitrators, EC – Regime for the Importation, Sale and 
Distribution of Bananas – Recourse to Arbitration by the EC under Article 22.6 of the DSU, 
WT/DS27/ARB/ECU, adopted 24 March 2000; WTO Decision by the Arbitrators, United 
States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services, 
Recourse to Arbitration by Antigua and Barbuda under Article 22.6 of the DSU, 
WT/DS285/ARB, adopted 21 December 2007. 
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oleh Majelis Umum PBB pada tahun 2004 146  atas rekomendasi 
International Law Commission (ILC). Pada Articles on Responsibility of 
States for Internationally Wrongful Acts (ARSIWA) dikatakan bahwa 
setiap tindakan salah yang dilakukan oleh suatu negara secara 
internasional mensyaratkan akan tanggung jawab internasional 
negara tersebut.147 Suatu tindakan salah yang dilakukan oleh suatu 
negara secara internasional terjadi ketika suatu negara melakukan 
melakukan tindakan yang terdiri dari suatu perbuatan atau kelalaian 
yang disebabkan oleh negara tersebut di bawah hukum internasional 
dan merupakan pelanggaran kewajiban internasional negara 
tersebut. 148  Dengan kata lain, tanggung jawab suatu negara akan 
muncul apabila negara tersebut melalukan suatu tindakan kelalaian di 
bawah hukum internasional.  
Di dalam ARSIWA, kelalaian yang telah dilakukan oleh suatu 
negara melahirkan sebuah konsekuensi hukum (legal consequences) 
yang mensyaratkan dilakukannya reparasi penuh (full reparation) 
terhadap kerusakan dan kerugian yang telah ditimbulkan, baik berupa 
kerusakan materil maupun kerusakan bukan materil (moral). 149 
Reparasi penuh terhadap kerusakan yang disebabkan oleh tindakan 
                                                          
146
 Resolution adopted by General Assembly at the 59th Session, Responsibility of 
States for Internationally Wrongful Acts, A/RES/59/35, 16 December 2004. 
147
 Lihat Pasal 1 ILC Articles on Responsibility of States for Internationally Wrongful 
Acts 2001. 
148
 Lihat Pasal 2 ILC Articles on Responsibility of States for Internationally Wrongful 
Acts 2001. 
149
 Lihat Pasal 28 dan 31 ILC Articles on Responsibility of States for Internationally 
Wrongful Acts 2001. 
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kelalaian suatu negara secara internasional harus berbentuk restitusi 
(restitution), kompensasi (compensation), dan kepuasan (satisfaction), 
baik bentuk reparasi sendiri-sendiri maupun dalam bentuk reparasi 
kombinasi.150 Restitution mewajibkan suatu negara bertanggung jawab 
atas kelalaiannya dengan melakukan suatu kewajiban yaitu membangun 
ulang kembali situasi yang ada sebelum kelalaian tersebut dilakukan.
151
 
Compensation mewajibkan suatu negara bertanggung jawab atas 
kelalaiannya dengan memberikan kompensasi secara finansial terhadap 
kerusakan, kerugian, dan kehilangan yang muncul akibat kelalaian yang 
dilakukan.
152
 Sedangkan satisfaction mewajibkan suatu negara 
bertanggung jawab atas kelalaiannya dengan memberikan kepuasaan 
terhadap negara yang satu berupa kesadaran akan pelanggan, ekspresi 
penyesalan, permintaan maaf secara formal, atau tindakan lain yang 
sepatutnya dilakukan.
153
   
Pada dasarnya, bentuk reparasi compensation yang terdapat di 
dalam ARSIWA memiliki sistem yang sama dengan financial remedy 
sebagai bentuk reparasi. Adapun mekanisme sistem financial remedy 
dapat dilihat pada skema berikut.  
 
 
                                                          
150
 Lihat Pasal 34 ILC Articles on Responsibility of States for Internationally 
Wrongful Acts 2001. 
151
 Lihat Pasal 35 ILC Articles on Responsibility of States for Internationally 
Wrongful Acts 2001. 
152
 Lihat Pasal 36 ILC Articles on Responsibility of States for Internationally 
Wrongful Acts 2001. 
153
 Lihat Pasal 37 ILC Articles on Responsibility of States for Internationally 
Wrongful Acts 2001. 
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Penjelasan: Dalam penyelesaian sengketa di WTO, pelaksanaan 
sistem remedy dapat dilakukan apabila offended states tidak 
mematuhi rekomendasi DSB. Sehingga injured states dapat 
melakukan trade compensation atau meminta otorisasi kepada DSB 
untuk melakukan retaliation atau financial remedy yang dianggap lebih 
menguntungkan injured states. Dalam penerapan financial remedy, 
apabila offended states tidak mematuhi otorisasi DSB untuk 
memberikan kompensasi finansial kepada injured states, maka DSB 
Sengketa 
Ketidakpatuhan terhadap 
Rekomendasi DSB 
Pelaksanaan Sistem Remedy 
Trade 
Compensation 
Retaliation Financial 
Remedy 
Tidak Pernah 
Dilaksanakan 
Tidak memiliki 
dampak signifikan 
terhadap negara maju 
apabila digunakan 
oleh negara 
berkembang 
Reparasi berupa 
kompensasi 
finansial 
Mematuhi Rekomendasi DSB 
Trade Embargo oleh WTO 
Offended states 
tidak Mematuhi 
Remedy 
Mekanisme Sistem Financial Remedy 
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memberikan dua opsi kepada offended states 1) Mematuhi 
rekomendasi DSB atau 2) WTO memberlakukan trade embargo 
terhadap offended states sebagai bentuk sanksi guna memberikan 
efek jera (deterrence effect) terhadap offended states. 
Salah satu organisasi internasional yang telah melakukan trade 
embargo yaitu PBB, beberapa kasus di antaranya yaitu pada kasus 
Korea Utara, kasus Turki, dan pada kasus Libya yang mana dilakukan 
guna memperbaiki sistem internal negara-negara tersebut.  
Pemberlakuan trade embargo oleh organisasi internasional dan 
negara-negara telah sering dilakukan di dalam ranah internasional 
disebabkan pemberian efek jera (deterrence effect) yang lebih kuat 
dan dinilai lebih efektif dalam menyelesaikan masalah yang ada, 
terkhusus pada kasus-kasus yang berkaitan dengan hak asasi 
manusia.   
Dari pemaparan tersebut, dapat ditarik sebuah kesimpulan 
bahwa financial remedy memiliki potensi yang cukup besar sebagai 
solusi alternatif baru dalam sistem remedy WTO yang lebih efektif 
kedepannya, sehingga dapat memberikan perbaikan dan keuntungan 
bagi para pihak yang bersengketa di WTO, terkhusus kepada negara 
berkembang. 
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BAB 5 
KESIMPULAN DAN SARAN  
 
5.1 KESIMPULAN 
Adapun kesimpulan yang dapat Penulis dapat simpulkan dari 
penelitian ini, yaitu: 
1. Ada dua sistem remedy WTO yang belaku saat ini yaitu trade 
compensation dan retaliation yang memberatkan dan merugikan 
negara berkembang apabila berperkara sebagai injured states 
menghadapi negara maju sebagai offended states. Terdapat juga 
kontradiksi dalam sistem remedy WTO terhadap hukum WTO dan 
prinsip-prinsip hukum internasional, yaitu terhadap prinsip most-
favoured-nation, Marakesh Agreement, prinsip Dispute Settlement 
Understanding, dan prinsip proportionality. 
2. Urgensi terhadap sistem remedy WTO yang baru timbul dari sistem 
yang tidak mampu memberikan kepastian dan keuntungan bagi 
negara berkembang yang mengakibatkan menurunnya 
kepercayaan dan partisipasi negara berkembang terhadap 
mekanisme penyelesaian sengketa WTO. Guna memenuhi 
kebutuhan negara berkembang terhadap sistem penyelesaian 
sengketa yang adil dan efektif, financial remedy kemudian hadir 
sebagai solusi alternatif penyelesaian sengketa ekonomi 
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internasional dengan keunggulan-keunggulan yang dapat 
menguntungkan semua pihak di WTO. 
 
5.2 SARAN 
Adapun saran yang dapat Penulis berikan guna perbaikan-
perbaikan dari penelitian ini kedepannya, yaitu: 
1. Demi tercapainya cita-cita dan tujuan WTO, perlakuan khusus dan 
berbeda terhadap negara berkembang perlu dipertegas di dalam 
Perjanjian WTO dan DSU.  
2. Perlu adanya penguatan kekuatan memaksa dari DSB terhadap 
negara maju guna mematuhi rekomendasi DSB, sehingga 
kecenderungan negara maju untuk melanggar hukum dan aturan-
aturan kebjiakan WTO dapat diminimalisir.  
3. Perlu dilakukan penelitian lebih lanjut terhadap sistem remedy WTO 
dan kesesuaian financial remedy sebagai solusi alternatif 
penyelesaian sengketa ekonomi internasional di WTO guna 
mewujudkan sistem remedy yang efektif, adil, cepat, dan saling 
menguntungkan bagi para pihak yang berperkara di WTO.  
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AGREEMENT ESTABLISHING THE 
WORLD TRADE ORGANIZATION 
 
 
 The Parties to this Agreement, 
 
 Recognizing that their relations in the field of trade and economic endeavour should be 
conducted with a view to raising standards of living, ensuring full employment and a large and 
steadily growing volume of real income and effective demand, and expanding the production of and 
trade in goods and services, while allowing for the optimal use of the world's resources in accordance 
with the objective of sustainable development, seeking both to protect and preserve the environment 
and to enhance the means for doing so in a manner consistent with their respective needs and concerns 
at different levels of economic development, 
 
 Recognizing further that there is need for positive efforts designed to ensure that developing 
countries, and especially the least developed among them, secure a share in the growth in international 
trade commensurate with the needs of their economic development, 
 
 Being desirous of contributing to these objectives by entering into reciprocal and mutually 
advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade 
and to the elimination of discriminatory treatment in international trade relations, 
 
 Resolved, therefore, to develop an integrated, more viable and durable multilateral trading 
system encompassing the General Agreement on Tariffs and Trade, the results of past trade 
liberalization efforts,  and all of the results of the Uruguay Round of Multilateral Trade Negotiations, 
 
 Determined to preserve the basic principles and to further the objectives underlying this 
multilateral trading system,  
 
 Agree as follows: 
 
 
Article I 
 
Establishment of the Organization 
 
 The World Trade Organization (hereinafter referred to as "the WTO") is hereby established. 
 
 
Article II 
 
Scope of the WTO 
 
1. The WTO shall provide the common institutional framework for the conduct of trade relations 
among its Members in matters related to the agreements and associated legal instruments included in 
the Annexes to this Agreement. 
 
2. The agreements and associated legal instruments included in Annexes 1, 2 and 3 (hereinafter 
referred to as "Multilateral Trade Agreements") are integral parts of this Agreement, binding on all 
Members. 
 
3.  The agreements and associated legal instruments included in Annex 4 (hereinafter referred to 
as "Plurilateral Trade Agreements") are also part of this Agreement for those Members that have 
accepted them, and are binding  on  those Members.  The Plurilateral Trade Agreements do not create 
either obligations or rights for Members that have not accepted them.  
 
4. The General Agreement on Tariffs and Trade 1994 as specified in Annex 1A (hereinafter 
referred to as "GATT 1994") is legally distinct from the General Agreement on Tariffs and Trade, 
dated 30 October 1947, annexed to the Final Act Adopted at the Conclusion of the Second Session of 
the Preparatory Committee of the United Nations Conference on Trade and Employment, as 
subsequently rectified, amended or modified (hereinafter referred to as "GATT 1947").  
 
 
Article III 
 
Functions of the WTO 
 
1. The WTO shall facilitate the implementation, administration and operation, and further the 
objectives, of this Agreement and of the Multilateral Trade Agreements, and shall also provide the 
framework for the implementation, administration and operation of the Plurilateral Trade Agreements. 
 
2. The WTO shall provide the forum for negotiations among its Members concerning their 
multilateral trade relations in matters dealt with under the agreements in the Annexes to this 
Agreement.  The WTO may also provide a forum for further negotiations among its Members 
concerning their multilateral trade relations, and a framework for the implementation of the results of 
such negotiations, as may be decided by the Ministerial Conference. 
 
3. The WTO shall administer the Understanding on Rules and Procedures Governing the 
Settlement of Disputes (hereinafter referred to as the "Dispute Settlement Understanding" or "DSU") 
in Annex 2 to this Agreement.   
 
4. The WTO shall administer the Trade Policy Review Mechanism (hereinafter referred to as the 
"TPRM") provided for in Annex 3 to this Agreement. 
 
5. With a view to achieving greater coherence in global economic policy-making, the WTO 
shall cooperate, as appropriate, with the International Monetary Fund and with the International Bank 
for Reconstruction and Development and its affiliated agencies. 
 
 
Article IV 
 
Structure of the WTO 
 
1. There shall be a Ministerial Conference composed of representatives of all the Members, 
which shall meet at least once every two years.  The Ministerial Conference shall carry out the 
functions of the WTO and take actions necessary to this effect.  The Ministerial Conference shall have 
the authority to take decisions on all matters under any of the Multilateral Trade Agreements, if so 
requested by a Member, in accordance with the specific requirements for decision-making in this 
Agreement and in the relevant Multilateral Trade Agreement. 
 
2. There shall be a General Council composed of representatives of all the Members, which shall 
meet as appropriate.  In the intervals between meetings of the Ministerial Conference, its functions 
shall be conducted by the General Council.  The General Council shall also carry out the functions 
assigned to it by this Agreement.  The General Council shall establish its rules of procedure and 
approve the rules of procedure for the Committees provided for in paragraph 7. 
 
3. The General Council shall convene as appropriate to discharge the responsibilities of the 
Dispute Settlement Body provided for in the Dispute Settlement Understanding.  The Dispute 
Settlement Body may have its own chairman and shall establish such rules of procedure as it deems 
necessary for the fulfilment of those responsibilities. 
 
4. The General Council shall convene as appropriate to discharge the responsibilities of the 
Trade Policy Review Body provided for in the TPRM.  The Trade Policy Review Body may have its 
own chairman and shall establish such rules of procedure as it deems necessary for the fulfilment of 
those responsibilities. 
 
5. There shall be a Council for Trade in Goods, a Council for Trade in Services and a Council 
for Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to as the "Council for 
TRIPS"), which shall operate under the general guidance of the General Council.  The Council for 
Trade in Goods shall oversee the functioning of the Multilateral Trade Agreements in Annex 1A.  The 
Council for Trade in Services shall oversee the functioning of the General Agreement on Trade in 
Services (hereinafter referred to as "GATS").   The Council for TRIPS shall oversee the functioning 
of the Agreement on Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to as 
the "Agreement on TRIPS").  These Councils shall carry out the functions assigned to them by their 
respective agreements and by the General Council.  They shall establish their respective rules of 
procedure subject to the approval of the General Council.  Membership in these Councils shall be 
open to representatives of all Members.  These Councils shall meet as necessary to carry out their 
functions. 
 
6. The Council for Trade in Goods, the Council for Trade in Services and the Council for TRIPS 
shall establish subsidiary bodies as required.  These subsidiary bodies shall establish their respective 
rules of procedure subject to the approval of their respective Councils.  
 
7. The Ministerial Conference shall establish a Committee on Trade and Development, a 
Committee on Balance-of-Payments Restrictions and a Committee on Budget, Finance and 
Administration, which shall carry out the functions assigned to them by this Agreement and by the 
Multilateral Trade Agreements, and any additional functions assigned to them by the General Council, 
and may establish such additional Committees with such functions as it may deem appropriate.  As 
part of its functions, the Committee on Trade and Development shall periodically review the special 
provisions in the Multilateral Trade Agreements in favour of the least-developed country Members 
and report to the General Council for appropriate action.  Membership in these Committees shall be 
open to representatives of all Members. 
 
8. The bodies provided for under the Plurilateral Trade Agreements shall carry out the functions 
assigned to them under those Agreements and shall operate within the institutional framework of the 
WTO.  These bodies shall keep the General Council informed of their activities on a regular basis. 
 
 
Article V 
 
Relations with Other Organizations 
 
1. The General Council shall make appropriate arrangements for effective cooperation with 
other intergovernmental organizations that have responsibilities related to those of the WTO. 
 
2. The General Council may make appropriate arrangements for consultation and cooperation 
with non-governmental organizations concerned with matters related to those of the WTO. 
 
 
Article VI 
 
The Secretariat 
 
1. There shall be a Secretariat of the WTO (hereinafter referred to as “the Secretariat”) headed 
by a Director-General. 
 
2. The Ministerial Conference shall appoint the Director-General and adopt regulations setting 
out the powers, duties, conditions of service and term of office of the Director-General. 
 
3. The Director-General shall appoint the members of the staff of the Secretariat and determine 
their duties and conditions of service in accordance with regulations adopted by the Ministerial 
Conference. 
 
4. The responsibilities of the Director-General and of the staff of the Secretariat shall be 
exclusively international in character.  In the discharge of their duties, the Director-General and the 
staff of the Secretariat shall not seek or accept instructions from any government or any other 
authority external to the WTO.  They shall refrain from any action which might adversely reflect on 
their position as international officials.  The Members of the WTO shall respect the international 
character of the responsibilities of the Director-General and of the staff of the Secretariat and shall not 
seek to influence them in the discharge of their duties. 
 
 
Article VII 
 
Budget and Contributions 
 
1. The Director-General shall present to the Committee on Budget, Finance and Administration 
the annual budget estimate and financial statement of the WTO.  The Committee on Budget, Finance 
and Administration shall review the annual budget estimate and the financial statement presented by 
the Director-General and make recommendations thereon to the General Council.  The annual budget 
estimate shall be subject to approval by the General Council.  
 
2. The Committee on Budget, Finance and Administration shall propose to the General Council 
financial regulations which shall include provisions setting out: 
 
 (a) the scale of contributions apportioning the expenses of the WTO among its Members;  
and 
 
 (b) the measures to be taken in respect of Members in arrears. 
 
The financial regulations shall be based, as far as practicable, on the regulations and practices of 
GATT 1947. 
 
3. The General Council shall adopt the financial regulations and the annual budget estimate by a 
two-thirds majority comprising more than half of the Members of the WTO. 
 
4. Each Member shall promptly contribute to the WTO its share in the expenses of the WTO in 
accordance with the financial regulations adopted by the General Council. 
 
 
Article VIII 
 
Status of the WTO 
 
1. The WTO shall have legal personality, and shall be accorded by each of its Members such 
legal capacity as may be necessary for the exercise of its functions. 
 
2. The WTO shall be accorded by each of its Members such privileges and immunities as are 
necessary for the exercise of its functions. 
 
3. The officials of the WTO and the representatives of the Members shall similarly be accorded 
by each of its Members such privileges and immunities as are necessary for the independent exercise 
of their functions in connection with the WTO. 
 
4. The privileges and immunities to be accorded by a Member to the WTO, its officials, and the 
representatives of its Members shall be similar to the privileges and immunities stipulated in the 
Convention on the Privileges and Immunities of the Specialized Agencies, approved by the General 
Assembly of the United Nations on 21 November 1947. 
 
5. The WTO may conclude a headquarters agreement. 
 
 
Article IX 
 
Decision-Making 
 
1. The WTO shall continue the practice of decision-making by consensus followed under 
GATT 1947.1  Except as otherwise provided, where a decision cannot be arrived at by consensus, the 
matter at issue shall be decided by voting.  At meetings of the Ministerial Conference and the General 
Council, each Member of the WTO shall have one vote.  Where the European Communities exercise 
their right to vote, they shall have a number of votes equal to the number of their member States2 
which are Members of the WTO.  Decisions of the Ministerial Conference and the General Council 
shall be taken by a majority of the votes cast, unless otherwise provided in this Agreement or in the 
relevant Multilateral Trade Agreement.3 
 
2. The Ministerial Conference and the General Council shall have the exclusive authority to 
adopt interpretations of this Agreement and of the Multilateral Trade Agreements.  In the case of an 
interpretation of a Multilateral Trade Agreement in Annex 1, they shall exercise their authority on the 
basis of a recommendation by the Council overseeing the functioning of that Agreement.  The 
decision to adopt an interpretation shall be taken by a three-fourths majority of the Members.  This 
paragraph shall not be used in a manner that would undermine the amendment provisions in Article X. 
 
3. In exceptional circumstances, the Ministerial Conference may decide to waive an obligation 
imposed on a Member by this Agreement or any of the Multilateral Trade Agreements, provided that 
any such decision shall be taken by three fourths4 of the Members unless otherwise provided for in 
this paragraph. 
 
 (a) A request for a waiver concerning this Agreement shall be submitted to the 
Ministerial Conference for consideration pursuant to the practice of decision-making 
by consensus.  The Ministerial Conference shall establish a time-period, which shall 
not exceed 90 days, to consider the request.  If consensus is not reached during the 
time-period, any decision to grant a waiver shall be taken by three fourths4 of the 
Members. 
 
                                                     
1 The body concerned shall be deemed to have decided by consensus on a matter submitted for its 
consideration, if no Member, present at the meeting when the decision is taken, formally objects to the proposed 
decision. 
2 The number of votes of the European Communities and their member States shall in no case exceed 
the number of the member States of the European Communities. 
3 Decisions by the General Council when convened as the Dispute Settlement Body shall be taken only 
in accordance with the provisions of paragraph 4 of Article 2 of the Dispute Settlement Understanding. 
4 A decision to grant a waiver in respect of any obligation subject to a transition period or a period for 
staged implementation that the requesting Member has not performed by the end of the relevant period shall be 
taken only by consensus. 
 (b) A request for a waiver concerning the Multilateral Trade Agreements in Annexes 1A 
or 1B or 1C and their annexes shall be submitted initially to the Council for Trade in 
Goods, the Council for Trade in Services or the Council for TRIPS, respectively, for 
consideration during a time-period which shall not exceed 90 days.  At the end of the 
time-period, the relevant Council shall submit a report to the Ministerial Conference. 
 
4. A decision by the Ministerial Conference granting a waiver shall state the exceptional 
circumstances justifying the decision, the terms and conditions governing the application of the 
waiver, and the date on which the waiver shall terminate.  Any waiver granted for a period of more 
than one year shall be reviewed by the Ministerial Conference not later than one year after it is 
granted, and thereafter annually until the waiver terminates.  In each review, the Ministerial 
Conference shall examine whether the exceptional circumstances justifying the waiver still exist and 
whether the terms and conditions attached to the waiver have been met.  The Ministerial Conference, 
on the basis of the annual review, may extend, modify or terminate the waiver.   
 
5. Decisions under a Plurilateral Trade Agreement, including any decisions on interpretations 
and waivers, shall be governed by the provisions of that Agreement. 
 
 
Article X 
 
Amendments 
 
1. Any Member of the WTO may initiate a proposal to amend the provisions of this Agreement 
or the Multilateral Trade Agreements in Annex 1 by submitting such proposal to the Ministerial 
Conference.  The Councils listed in paragraph 5 of Article IV may also submit to the Ministerial 
Conference proposals to amend the provisions of the corresponding Multilateral Trade Agreements in 
Annex 1 the functioning of which they oversee.  Unless the Ministerial Conference decides on a 
longer period, for a period of 90 days after the proposal has been tabled formally at the Ministerial 
Conference any decision by the Ministerial Conference to submit the proposed amendment to the 
Members for acceptance shall be taken by consensus.  Unless the provisions of paragraphs 2, 5 or 6 
apply, that decision shall specify whether the provisions of paragraphs 3 or 4 shall apply.  If 
consensus is reached, the Ministerial Conference shall forthwith submit the proposed amendment to 
the Members for acceptance.  If consensus is not reached at a meeting of the Ministerial Conference 
within the established period, the Ministerial Conference shall decide by a two-thirds majority of the 
Members whether to submit the proposed amendment to the Members for acceptance.  Except as 
provided in paragraphs 2, 5 and 6, the provisions of paragraph 3 shall apply to the proposed 
amendment, unless the Ministerial Conference decides by a three-fourths majority of the Members 
that the provisions of paragraph 4 shall apply. 
 
2. Amendments to the provisions of this Article and to the provisions of the following Articles 
shall take effect only upon acceptance by all Members: 
 
 Article IX of this Agreement; 
 Articles I and II of GATT 1994;  
 Article II:1 of GATS;  
 Article 4 of the Agreement on TRIPS. 
 
3. Amendments to provisions of this Agreement, or of the Multilateral Trade Agreements in 
Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a nature that would alter the 
rights and obligations of the Members, shall take effect for the Members that have accepted them 
upon acceptance by two thirds of the Members and thereafter for each other Member upon acceptance 
by it.  The Ministerial Conference may decide by a three-fourths majority of the Members that any 
amendment made effective under this paragraph is of such a nature that any Member which has not 
accepted it within a period specified by the Ministerial Conference in each case shall be free to 
withdraw from the WTO or to remain a Member with the consent of the Ministerial Conference. 
 
4. Amendments to provisions of this Agreement or of the Multilateral Trade Agreements in 
Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a nature that would not alter the 
rights and obligations of the Members, shall take effect for all Members upon acceptance by two 
thirds of the Members. 
 
5. Except as provided in paragraph 2 above, amendments to Parts I, II and III of GATS and the 
respective annexes shall take effect for the Members that have accepted them upon acceptance by two 
thirds of the Members and thereafter for each Member upon acceptance by it.  The Ministerial 
Conference may decide by a three-fourths majority of the Members that any amendment made 
effective under the preceding provision is of such a nature that any Member which has not accepted it 
within a period specified by the Ministerial Conference in each case shall be free to withdraw from 
the WTO or to remain a Member with the consent of the Ministerial Conference.  Amendments to 
Parts IV, V and VI of GATS and the respective annexes shall take effect for all Members upon 
acceptance by two thirds of the Members.  
 
6. Notwithstanding the other provisions of this Article, amendments to the Agreement on TRIPS 
meeting the requirements of paragraph 2 of Article 71 thereof may be adopted by the Ministerial 
Conference without further formal acceptance process. 
 
7. Any Member accepting an amendment to this Agreement or to a Multilateral Trade 
Agreement in Annex 1 shall deposit an instrument of acceptance with the Director-General of the 
WTO within the period of acceptance specified by the Ministerial Conference. 
 
8. Any Member of the WTO may initiate a proposal to amend the provisions of the Multilateral 
Trade Agreements in Annexes 2 and 3 by submitting such proposal to the Ministerial Conference.  
The decision to approve amendments to the Multilateral Trade Agreement in Annex 2 shall be made 
by consensus and these amendments shall take effect for all Members upon approval by the 
Ministerial Conference.  Decisions to approve amendments to the Multilateral Trade Agreement in 
Annex 3 shall take effect for all Members upon approval by the Ministerial Conference. 
 
9. The Ministerial Conference, upon the request of the Members parties to a trade agreement, 
may decide exclusively by consensus to add that agreement to Annex 4.  The Ministerial Conference, 
upon the request of the Members parties to a Plurilateral Trade Agreement, may decide to delete that 
Agreement from Annex 4. 
 
10. Amendments to a Plurilateral Trade Agreement shall be governed by the provisions of that 
Agreement. 
 
 
Article XI 
 
Original Membership 
 
1. The contracting parties to GATT 1947 as of the date of entry into force of this Agreement, 
and the European Communities, which accept this Agreement and the Multilateral Trade Agreements 
and for which Schedules of Concessions and Commitments are annexed to GATT 1994 and for which 
Schedules of Specific Commitments are annexed to GATS shall become original Members of the 
WTO.  
 
2. The least-developed countries recognized as such by the United Nations will only be required 
to undertake commitments and concessions to the extent consistent with their individual development, 
financial and trade needs or their administrative and institutional capabilities. 
 
 
Article XII 
 
Accession 
 
1. Any State or separate customs territory possessing full autonomy in the conduct of its external 
commercial relations and of the other matters provided for in this Agreement and the Multilateral 
Trade Agreements may accede to this Agreement, on terms to be agreed between it and the WTO.  
Such accession shall apply to this Agreement and the Multilateral Trade Agreements annexed thereto. 
 
2. Decisions on accession shall be taken by the Ministerial Conference.  The Ministerial 
Conference shall approve the agreement on the terms of accession by a two-thirds majority of the 
Members of the WTO. 
 
3. Accession to a Plurilateral Trade Agreement shall be governed by the provisions of that 
Agreement. 
 
 
Article XIII 
 
Non-Application of Multilateral Trade Agreements 
between Particular Members 
 
1. This Agreement and the Multilateral Trade Agreements in Annexes 1 and 2 shall not apply as 
between any Member and any other Member if either of the Members, at the time either becomes a 
Member, does not consent to such application. 
 
2. Paragraph 1 may be invoked between original Members of the WTO which were contracting 
parties to GATT 1947 only where Article XXXV of that Agreement had been invoked earlier and was 
effective as between those contracting parties at the time of entry into force for them of this 
Agreement. 
 
3. Paragraph 1 shall apply between a Member and another Member which has acceded under 
Article XII only if the Member not consenting to the application has so notified the Ministerial 
Conference before the approval of the agreement on the terms of accession by the Ministerial 
Conference. 
 
4. The Ministerial Conference may review the operation of this Article in particular cases at the 
request of any Member and make appropriate recommendations. 
 
5. Non-application of a Plurilateral Trade Agreement between parties to that Agreement shall be 
governed by the provisions of that Agreement. 
 
 
Article XIV 
 
Acceptance, Entry into Force and Deposit 
 
1. This Agreement shall be open for acceptance, by signature or otherwise, by contracting 
parties to GATT 1947, and the European Communities, which are eligible to become original 
Members of the WTO in accordance with Article XI of this Agreement.  Such acceptance shall apply 
to this Agreement and the Multilateral Trade Agreements annexed hereto.  This Agreement and the 
Multilateral Trade Agreements annexed hereto shall enter into force on the date determined by 
Ministers in accordance with paragraph 3 of the Final Act Embodying the Results of the Uruguay 
Round of Multilateral Trade Negotiations and shall remain open for acceptance for a period of two 
years following that date unless the Ministers decide otherwise.  An acceptance following the entry 
into force of this Agreement shall enter into force on the 30th day following the date of such 
acceptance. 
 
2. A Member which accepts this Agreement after its entry into force shall implement those 
concessions and obligations in the Multilateral Trade Agreements that are to be implemented over a 
period of time starting with the entry into force of this Agreement as if it had accepted this Agreement 
on the date of its entry into force. 
 
3. Until the entry into force of this Agreement, the text of this Agreement and the Multilateral 
Trade Agreements shall be deposited with the Director-General to the CONTRACTING PARTIES to 
GATT 1947.  The Director-General shall promptly furnish a certified true copy of this Agreement and 
the Multilateral Trade Agreements, and a notification of each acceptance thereof, to each government 
and the European Communities having accepted this Agreement.  This Agreement and the 
Multilateral Trade Agreements, and any amendments thereto, shall, upon the entry into force of this 
Agreement, be deposited with the Director-General of the WTO. 
 
4. The acceptance and entry into force of a Plurilateral Trade Agreement shall be governed by 
the provisions of that Agreement.  Such Agreements shall be deposited with the Director-General to 
the CONTRACTING PARTIES to GATT 1947.  Upon the entry into force of this Agreement, such 
Agreements shall be deposited with the Director-General of the WTO. 
 
 
Article XV 
 
Withdrawal 
 
1. Any Member may withdraw from this Agreement.  Such withdrawal shall apply both to this 
Agreement and the Multilateral Trade Agreements and shall take effect upon the expiration of six 
months from the date on which written notice of withdrawal is received by the Director-General of the 
WTO. 
 
2. Withdrawal from a Plurilateral Trade Agreement shall be governed by the provisions of that 
Agreement. 
 
 
Article XVI 
 
Miscellaneous Provisions 
 
1. Except as otherwise provided under this Agreement or the Multilateral Trade Agreements, the 
WTO shall be guided by the decisions, procedures and customary practices followed by the 
CONTRACTING PARTIES to GATT 1947 and the bodies established in the framework of 
GATT 1947. 
 
2. To the extent practicable, the Secretariat of GATT 1947 shall become the Secretariat of the 
WTO, and the Director-General to the CONTRACTING PARTIES to GATT 1947, until such time as 
the Ministerial Conference has appointed a Director-General in accordance with paragraph 2 of 
Article VI of this Agreement, shall serve as Director-General of the WTO. 
 
3. In the event of a conflict between a provision of this Agreement and a provision of any of the 
Multilateral Trade Agreements, the provision of this Agreement shall prevail to the extent of the 
conflict. 
 
4. Each  Member shall ensure the conformity of its laws, regulations and administrative 
procedures with its obligations as provided in the annexed Agreements. 
 
5. No reservations may be made in respect of any provision of this Agreement.  Reservations in 
respect of any of the provisions of the Multilateral Trade Agreements may only be made to the extent 
provided for in those Agreements.  Reservations in respect of a provision of a Plurilateral Trade 
Agreement shall be governed by the provisions of that Agreement. 
 
6. This Agreement shall be registered in accordance with the provisions of Article 102 of the 
Charter of the United Nations. 
 
 
 DONE at Marrakesh this fifteenth day of April one thousand nine hundred and ninety-four, in 
a single copy, in the English, French and Spanish languages, each text being authentic. 
 
 
Explanatory Notes: 
 
 The terms "country" or "countries" as used in this Agreement and the Multilateral Trade 
Agreements are to be understood to include any separate customs territory Member of the WTO. 
 
 In the case of a separate customs territory Member of the WTO, where an expression in this 
Agreement and the Multilateral Trade Agreements is qualified by the term "national", such expression 
shall be read as pertaining to that customs territory, unless otherwise specified. 
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ANNEX 2
UNDERSTANDING ON RULES AND PROCEDURES
GOVERNING THE SETTLEMENT OF DISPUTES
Members hereby agree as follows:
A rticle 1
Coverage and A pplication
1. The rules and procedures of this Understanding shall apply to disputes brought pursuant to the
consultation and dispute settlement provisions of the agreements listed in Appendix 1 to this
Understanding (referred to in this Understanding as the "covered agreements"). The rules and procedures
of this Understanding shall also apply to consultations and the settlement of disputes between Members
concerning their rights and obligations under the provisions of the Agreement Establishing the World
Trade Organization (referred to in this Understanding as the "WTO Agreement") and of this Understanding
taken in isolation or in combination with any other covered agreement.
2. The rules and procedures of this Understanding shall apply subject to such special or additional
rules and procedures on dispute settlement contained in the covered agreements as are identified in
Appendix 2 to this Understanding. To the extent that there is a difference between the rules and
procedures of this Understanding and the special or additional rules and procedures set forth in
Appendix 2, the special or additional rules and procedures in Appendix 2 shall prevail. In disputes
involving rules and procedures under more than one covered agreement, if there is a conflict between
special or additional rules and procedures of such agreements under review, and where the parties to
the dispute cannot agree on rules and procedures within 20 days of the establishment of the panel, the
Chairman of the Dispute Settlement Body provided for in paragraph 1 of Article 2 (referred to in this
Understanding as the "DSB"), in consultation with the parties to the dispute, shall determine the rules
and procedures to be followed within 10 days after a request by either Member. The Chairman shall
be guided by the principle that special or additional rules and procedures should be used where possible,
and the rules and procedures set out in this Understanding should be used to the extent necessary to
avoid conflict.
A rticle 2
A dministration
1. The Dispute Settlement Body is hereby established to administer these rules and procedures
and, except as otherwise provided in a covered agreement, the consultation and dispute settlement
provisions of the covered agreements. Accordingly, the DSB shall have the authority to establish panels,
adopt panel and Appellate Body reports, maintain surveillance of implementation of rulings and
recommendations, and authorize suspension of concessions and other obligations under the covered
agreements. With respect to disputes arising under a covered agreement which is a Plurilateral Trade
Agreement, the term "Member" as used herein shall refer only to those Members that are parties to
the relevant Plurilateral Trade Agreement. Where the DSB administers the dispute settlement provisions
of a Plurilateral Trade Agreement, only those Members that are parties to that Agreement may participate
in decisions or actions taken by the DSB with respect to that dispute.
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2. The DSB shall inform the relevant WTO Councils and Committees of any developments in
disputes related to provisions of the respective covered agreements. 
3. The DSB shall meet as often as necessary to carry out its functions within the time-frames
provided in this Understanding.
4. Where the rules and procedures of this Understanding provide for the DSB to take a decision,
it shall do so by consensus.1
A rticle 3
General Provisions 
1. Members affirm their adherence to the principles for the management of disputes heretofore
applied under Articles XXII and XXIII of GATT 1947, and the rules and procedures as further elaborated
and modified herein.
2. The dispute settlement system of the WTO is a central element in providing security and
predictability to the multilateral trading system. The Members recognize that it serves to preserve the
rights and obligations of Members under the covered agreements, and to clarify the existing provisions
of those agreements in accordance with customary rules of interpretation of public international law.
Recommendations and rulings of the DSB cannot add to or diminish the rights and obligations provided
in the covered agreements.
3. The prompt settlement of situations in which a Member considers that any benefits accruing
to it directly or indirectly under the covered agreements are being impaired by measures taken by another
Member is essential to the effective functioning of the WTO and the maintenance of a proper balance
between the rights and obligations of Members. 
4. Recommendations or rulings made by the DSB shall be aimed at achieving a satisfactory
settlement of the matter in accordance with the rights and obligations under this Understanding and
under the covered agreements. 
5. All solutions to matters formally raised under the consultation and dispute settlement provisions
of the covered agreements, including arbitration awards, shall be consistent with those agreements and
shall not nullify or impair benefits accruing to any Member under those agreements, nor impede the
attainment of any objective of those agreements. 
6. Mutually agreed solutions to matters formally raised under the consultation and dispute settlement
provisions of the covered agreements shall be notified to the DSB and the relevant Councils and
Committees, where any Member may raise any point relating thereto.
7. Before bringing a case, a Member shall exercise its judgement as to whether action under these
procedures would be fruitful. The aim of the dispute settlement mechanism is to secure a positive
solution to a dispute. A solution mutually acceptable to the parties to a dispute and consistent with
the covered agreements is clearly to be preferred. In the absence of a mutually agreed solution, the
first objective of the dispute settlement mechanism is usually to secure the withdrawal of the measures
concerned if these are found to be inconsistent with the provisions of any of the covered agreements.
The provision of compensation should be resorted to only if the immediate withdrawal of the measure
                                                                   
     1The DSB shall be deemed to have decided by consensus on a matter submitted for its consideration, if no Member, present
at the meeting of the DSB when the decision is taken, formally objects to the proposed decision.
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is impracticable and as a temporary measure pending the withdrawal of the measure which is inconsistent
with a covered agreement. The last resort which this Understanding provides to the Member invoking
the dispute settlement procedures is the possibility of suspending the application of concessions or other
obligations under the covered agreements on a discriminatory basis vis-à-vis the other Member, subject
to authorization by the DSB of such measures. 
8. In cases where there is an infringement of the obligations assumed under a covered agreement,
the action is considered prima facie to constitute a case of nullification or impairment. This means
that there is normally a presumption that a breach of the rules has an adverse impact on other Members
parties to that covered agreement, and in such cases, it shall be up to the Member against whom the
complaint has been brought to rebut the charge.
9. The provisions of this Understanding are without prejudice to the rights of Members to seek
authoritative interpretation of provisions of a covered agreement through decision-making under the
WTO Agreement or a covered agreement which is a Plurilateral Trade Agreement.
10. It is understood that requests for conciliation and the use of the dispute settlement procedures
should not be intended or considered as contentious acts and that, if a dispute arises, all Members will
engage in these procedures in good faith in an effort to resolve the dispute. It is also understood that
complaints and counter-complaints in regard to distinct matters should not be linked. 
11. This Understanding shall be applied only with respect to new requests for consultations under
the consultation provisions of the covered agreements made on or after the date of entry into force
of the WTO Agreement. With respect to disputes for which the request for consultations was made
under GATT 1947 or under any other predecessor agreement to the covered agreements before the
date of entry into force of the WTO Agreement, the relevant dispute settlement rules and procedures
in effect immediately prior to the date of entry into force of the WTO Agreement shall continue to
apply.2
12. Notwithstanding paragraph 11, if a complaint based on any of the covered agreements is brought
by a developing country Member against a developed country Member, the complaining party shall
have the right to invoke, as an alternative to the provisions contained in Articles 4, 5, 6 and 12 of this
Understanding, the corresponding provisions of the Decision of 5 April 1966 (BISD 14S/18), except
that where the Panel considers that the time-frame provided for in paragraph 7 of that Decision is
insufficient to provide its report and with the agreement of the complaining party, that time-frame may
be extended. To the extent that there is a difference between the rules and procedures of Articles 4,
5, 6 and 12 and the corresponding rules and procedures of the Decision, the latter shall prevail.
A rticle 4
Consultations
1. Members affirm their resolve to strengthen and improve the effectiveness of the consultation
procedures employed by Members.
                                                                   
     2This paragraph shall also be applied to disputes on which panel reports have not been adopted or fully implemented.
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2. Each Member undertakes to accord sympathetic consideration to and afford adequate opportunity
for consultation regarding any representations made by another Member concerning measures affecting
the operation of any covered agreement taken within the territory of the former.3
3. If a request for consultations is made pursuant to a covered agreement, the Member to which
the request is made shall, unless otherwise mutually agreed, reply to the request within 10 days after
the date of its receipt and shall enter into consultations in good faith within a period of no more than
30 days after the date of receipt of the request, with a view to reaching a mutually satisfactory solution.
If the Member does not respond within 10 days after the date of receipt of the request, or does not
enter into consultations within a period of no more than 30 days, or a period otherwise mutually agreed,
after the date of receipt of the request, then the Member that requested the holding of consultations
may proceed directly to request the establishment of a panel.
4. All such requests for consultations shall be notified to the DSB and the relevant Councils and
Committees by the Member which requests consultations. Any request for consultations shall be
submitted in writing and shall give the reasons for the request, including identification of the measures
at issue and an indication of the legal basis for the complaint.
5. In the course of consultations in accordance with the provisions of a covered agreement, before
resorting to further action under this Understanding, Members should attempt to obtain satisfactory
adjustment of the matter.
6. Consultations shall be confidential, and without prejudice to the rights of any Member in any
further proceedings.
7. If the consultations fail to settle a dispute within 60 days after the date of receipt of the request
for consultations, the complaining party may request the establishment of a panel. The complaining
party may request a panel during the 60-day period if the consulting parties jointly consider that
consultations have failed to settle the dispute. 
8. In cases of urgency, including those which concern perishable goods, Members shall enter into
consultations within a period of no more than 10 days after the date of receipt of the request. If the
consultations have failed to settle the dispute within a period of 20 days after the date of receipt of
the request, the complaining party may request the establishment of a panel. 
9. In cases of urgency, including those which concern perishable goods, the parties to the dispute,
panels and the Appellate Body shall make every effort to accelerate the proceedings to the greatest
extent possible.
10. During consultations Members should give special attention to the particular problems and
interests of developing country Members. 
11. Whenever a Member other than the consulting Members considers that it has a substantial trade
interest in consultations being held pursuant to paragraph 1 of Article XXII of GATT 1994, paragraph 1
of Article XXII of GATS, or the corresponding provisions in other covered agreements4, such Member
                                                                   
     3Where the provisions of any other covered agreement concerning measures taken by regional or local governments or
authorities within the territory of a Member contain provisions different from the provisions of this paragraph, the provisions
of such other covered agreement shall prevail.
     4The corresponding consultation provisions in the covered agreements are listed hereunder: Agreement on Agriculture,
Article 19; Agreement on the Application of Sanitary and Phytosanitary Measures, paragraph 1 of Article 11; Agreement
on Textiles and Clothing, paragraph 4 of Article 8; Agreement on Technical Barriers to Trade, paragraph 1 of Article 14;
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may notify the consulting Members and the DSB, within 10 days after the date of the circulation of
the request for consultations under said Article, of its desire to be joined in the consultations. Such
Member shall be joined in the consultations, provided that the Member to which the request for
consultations was addressed agrees that the claim of substantial interest is well-founded. In that event
they shall so inform the DSB. If the request to be joined in the consultations is not accepted, the
applicant Member shall be free to request consultations under paragraph 1 of Article XXII or paragraph 1
of Article XXIII of GATT 1994, paragraph 1 of Article XXII or paragraph 1 of Article XXIII of GATS,
or the corresponding provisions in other covered agreements.
A rticle 5
Good Offices, Conciliation and Mediation
1. Good offices, conciliation and mediation are procedures that are undertaken voluntarily if the
parties to the dispute so agree.
2. Proceedings involving good offices, conciliation and mediation, and in particular positions taken
by the parties to the dispute during these proceedings, shall be confidential, and without prejudice to
the rights of either party in any further proceedings under these procedures.
3. Good offices, conciliation or mediation may be requested at any time by any party to a dispute.
They may begin at any time and be terminated at any time. Once procedures for good offices,
conciliation or mediation are terminated, a complaining party may then proceed with a request for the
establishment of a panel.
4. When good offices, conciliation or mediation are entered into within 60 days after the date
of receipt of a request for consultations, the complaining party must allow a period of 60 days after
the date of receipt of the request for consultations before requesting the establishment of a panel. The
complaining party may request the establishment of a panel during the 60-day period if the parties to
the dispute jointly consider that the good offices, conciliation or mediation process has failed to settle
the dispute. 
5. If the parties to a dispute agree, procedures for good offices, conciliation or mediation may
continue while the panel process proceeds. 
6. The Director-General may, acting in an ex officio capacity, offer good offices, conciliation
or mediation with the view to assisting Members to settle a dispute. 
                                                                   
Agreement on Trade-Related Investment Measures, Article 8; Agreement on Implementation of Article VI of GATT 1994,
paragraph 2 of Article 17; Agreement on Implementation of Article VII of GATT 1994, paragraph 2 of Article 19; Agreement
on Preshipment Inspection, Article 7; Agreement on Rules of Origin, Article 7; Agreement on Import Licensing Procedures,
Article 6; Agreement on Subsidies and Countervailing Measures, Article 30; Agreement on Safeguards, Article 14; Agreement
on Trade-Related Aspects of Intellectual Property Rights, Article 64.1; and any corresponding consultation provisions in
Plurilateral Trade Agreements as determined by the competent bodies of each Agreement and as notified to the DSB.
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A rticle 6
Establishment of Panels
1. If the complaining party so requests, a panel shall be established at the latest at the DSB meeting
following that at which the request first appears as an item on the DSB's agenda, unless at that meeting
the DSB decides by consensus not to establish a panel.5
2. The request for the establishment of a panel shall be made in writing. It shall indicate whether
consultations were held, identify the specific measures at issue and provide a brief summary of the
legal basis of the complaint sufficient to present the problem clearly. In case the applicant requests
the establishment of a panel with other than standard terms of reference, the written request shall include
the proposed text of special terms of reference.
A rticle 7
Terms of Reference of Panels
1. Panels shall have the following terms of reference unless the parties to the dispute agree otherwise
within 20 days from the establishment of the panel:
"To examine, in the light of the relevant provisions in (name of the covered agreement(s)
cited by the parties to the dispute), the matter referred to the DSB by (name of party) in
document ... and to make such findings as will assist the DSB in making the recommendations
or in giving the rulings provided for in that/those agreement(s)."
2. Panels shall address the relevant provisions in any covered agreement or agreements cited by
the parties to the dispute.
3. In establishing a panel, the DSB may authorize its Chairman to draw up the terms of reference
of the panel in consultation with the parties to the dispute, subject to the provisions of paragraph 1.
The terms of reference thus drawn up shall be circulated to all Members. If other than standard terms
of reference are agreed upon, any Member may raise any point relating thereto in the DSB. 
A rticle 8
Composition of Panels
1. Panels shall be composed of well-qualified governmental and/or non-governmental individuals,
including persons who have served on or presented a case to a panel, served as a representative of a
Member or of a contracting party to GATT 1947 or as a representative to the Council or Committee
of any covered agreement or its predecessor agreement, or in the Secretariat, taught or published on
international trade law or policy, or served as a senior trade policy official of a Member.
2. Panel members should be selected with a view to ensuring the independence of the members,
a sufficiently diverse background and a wide spectrum of experience.
                                                                   
     5If the complaining party so requests, a meeting of the DSB shall be convened for this purpose within 15 days of the
request, provided that at least 10 days' advance notice of the meeting is given.
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3. Citizens of Members whose governments6 are parties to the dispute or third parties as defined
in paragraph 2 of Article 10 shall not serve on a panel concerned with that dispute, unless the parties
to the dispute agree otherwise.
4. To assist in the selection of panelists, the Secretariat shall maintain an indicative list of
governmental and non-governmental individuals possessing the qualifications outlined in paragraph
1, from which panelists may be drawn as appropriate. That list shall include the roster of non-
governmental panelists established on 30 November 1984 (BISD 31S/9), and other rosters and indicative
lists established under any of the covered agreements, and shall retain the names of persons on those
rosters and indicative lists at the time of entry into force of the WTO Agreement. Members may
periodically suggest names of governmental and non-governmental individuals for inclusion on the
indicative list, providing relevant information on their knowledge of international trade and of the sectors
or subject matter of the covered agreements, and those names shall be added to the list upon approval
by the DSB. For each of the individuals on the list, the list shall indicate specific areas of experience
or expertise of the individuals in the sectors or subject matter of the covered agreements.
5. Panels shall be composed of three panelists unless the parties to the dispute agree, within 10 days
from the establishment of the panel, to a panel composed of five panelists. Members shall be informed
promptly of the composition of the panel.
6. The Secretariat shall propose nominations for the panel to the parties to the dispute. The parties
to the dispute shall not oppose nominations except for compelling reasons.
7. If there is no agreement on the panelists within 20 days after the date of the establishment of
a panel, at the request of either party, the Director-General, in consultation with the Chairman of the
DSB and the Chairman of the relevant Council or Committee, shall determine the composition of the
panel by appointing the panelists whom the Director-General considers most appropriate in accordance
with any relevant special or additional rules or procedures of the covered agreement or covered
agreements which are at issue in the dispute, after consulting with the parties to the dispute. The
Chairman of the DSB shall inform the Members of the composition of the panel thus formed no later
than 10 days after the date the Chairman receives such a request.
8. Members shall undertake, as a general rule, to permit their officials to serve as panelists.
9. Panelists shall serve in their individual capacities and not as government representatives, nor
as representatives of any organization. Members shall therefore not give them instructions nor seek
to influence them as individuals with regard to matters before a panel.
10. When a dispute is between a developing country Member and a developed country Member
the panel shall, if the developing country Member so requests, include at least one panelist from a
developing country Member.
11. Panelists' expenses, including travel and subsistence allowance, shall be met from the WTO
budget in accordance with criteria to be adopted by the General Council, based on recommendations
of the Committee on Budget, Finance and Administration.
                                                                   
     6In the case where customs unions or common markets are parties to a dispute, this provision applies to citizens of all
member countries of the customs unions or common markets.
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A rticle 9
Procedures for Multiple Complainants
1. Where more than one Member requests the establishment of a panel related to the same matter,
a single panel may be established to examine these complaints taking into account the rights of all
Members concerned. A single panel should be established to examine such complaints whenever feasible.
2. The single panel shall organize its examination and present its findings to the DSB in such
a manner that the rights which the parties to the dispute would have enjoyed had separate panels examined
the complaints are in no way impaired. If one of the parties to the dispute so requests, the panel shall
submit separate reports on the dispute concerned. The written submissions by each of the complainants
shall be made available to the other complainants, and each complainant shall have the right to be present
when any one of the other complainants presents its views to the panel. 
3. If more than one panel is established to examine the complaints related to the same matter,
to the greatest extent possible the same persons shall serve as panelists on each of the separate panels
and the timetable for the panel process in such disputes shall be harmonized.
A rticle 10
Third Parties
1. The interests of the parties to a dispute and those of other Members under a covered agreement
at issue in the dispute shall be fully taken into account during the panel process.
2. Any Member having a substantial interest in a matter before a panel and having notified its
interest to the DSB (referred to in this Understanding as a "third party") shall have an opportunity to
be heard by the panel and to make written submissions to the panel. These submissions shall also be
given to the parties to the dispute and shall be reflected in the panel report. 
3. Third parties shall receive the submissions of the parties to the dispute to the first meeting of
the panel. 
4. If a third party considers that a measure already the subject of a panel proceeding nullifies or
impairs benefits accruing to it under any covered agreement, that Member may have recourse to normal
dispute settlement procedures under this Understanding. Such a dispute shall be referred to the original
panel wherever possible.
A rticle 11
Function of Panels
The function of panels is to assist the DSB in discharging its responsibilities under this
Understanding and the covered agreements. Accordingly, a panel should make an objective assessment
of the matter before it, including an objective assessment of the facts of the case and the applicability
of and conformity with the relevant covered agreements, and make such other findings as will assist
the DSB in making the recommendations or in giving the rulings provided for in the covered agreements.
Panels should consult regularly with the parties to the dispute and give them adequate opportunity to
develop a mutually satisfactory solution. 
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A rticle 12
Panel Procedures
1. Panels shall follow the Working Procedures in Appendix 3 unless the panel decides otherwise
after consulting the parties to the dispute. 
2. Panel procedures should provide sufficient flexibility so as to ensure high-quality panel reports,
while not unduly delaying the panel process. 
3. After consulting the parties to the dispute, the panelists shall, as soon as practicable and whenever
possible within one week after the composition and terms of reference of the panel have been agreed
upon, fix the timetable for the panel process, taking into account the provisions of paragraph 9 of
Article 4, if relevant.
4. In determining the timetable for the panel process, the panel shall provide sufficient time for
the parties to the dispute to prepare their submissions. 
5. Panels should set precise deadlines for written submissions by the parties and the parties should
respect those deadlines.
6. Each party to the dispute shall deposit its written submissions with the Secretariat for immediate
transmission to the panel and to the other party or parties to the dispute. The complaining party shall
submit its first submission in advance of the responding party's first submission unless the panel decides,
in fixing the timetable referred to in paragraph 3 and after consultations with the parties to the dispute,
that the parties should submit their first submissions simultaneously. When there are sequential
arrangements for the deposit of first submissions, the panel shall establish a firm time-period for receipt
of the responding party's submission. Any subsequent written submissions shall be submitted
simultaneously. 
7. Where the parties to the dispute have failed to develop a mutually satisfactory solution, the
panel shall submit its findings in the form of a written report to the DSB. In such cases, the report
of a panel shall set out the findings of fact, the applicability of relevant provisions and the basic rationale
behind any findings and recommendations that it makes. Where a settlement of the matter among the
parties to the dispute has been found, the report of the panel shall be confined to a brief description
of the case and to reporting that a solution has been reached. 
8. In order to make the procedures more efficient, the period in which the panel shall conduct
its examination, from the date that the composition and terms of reference of the panel have been agreed
upon until the date the final report is issued to the parties to the dispute, shall, as a general rule, not
exceed six months. In cases of urgency, including those relating to perishable goods, the panel shall
aim to issue its report to the parties to the dispute within three months. 
9. When the panel considers that it cannot issue its report within six months, or within three months
in cases of urgency, it shall inform the DSB in writing of the reasons for the delay together with an
estimate of the period within which it will issue its report. In no case should the period from the
establishment of the panel to the circulation of the report to the Members exceed nine months.
10. In the context of consultations involving a measure taken by a developing country Member,
the parties may agree to extend the periods established in paragraphs 7 and 8 of Article 4. If, after
the relevant period has elapsed, the consulting parties cannot agree that the consultations have concluded,
the Chairman of the DSB shall decide, after consultation with the parties, whether to extend the relevant
period and, if so, for how long. In addition, in examining a complaint against a developing country
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Member, the panel shall accord sufficient time for the developing country Member to prepare and present
its argumentation. The provisions of paragraph 1 of Article 20 and paragraph 4 of Article 21 are not
affected by any action pursuant to this paragraph. 
11. Where one or more of the parties is a developing country Member, the panel's report shall
explicitly indicate the form in which account has been taken of relevant provisions on differential and
more-favourable treatment for developing country Members that form part of the covered agreements
which have been raised by the developing country Member in the course of the dispute settlement
procedures.
12. The panel may suspend its work at any time at the request of the complaining party for a period
not to exceed 12 months. In the event of such a suspension, the time-frames set out in paragraphs
8 and 9 of this Article, paragraph 1 of Article 20, and paragraph 4 of Article 21 shall be extended
by the amount of time that the work was suspended. If the work of the panel has been suspended for
more than 12 months, the authority for establishment of the panel shall lapse.
A rticle 13
Right to Seek Information
1. Each panel shall have the right to seek information and technical advice from any individual
or body which it deems appropriate. However, before a panel seeks such information or advice from
any individual or body within the jurisdiction of a Member it shall inform the authorities of that Member.
A Member should respond promptly and fully to any request by a panel for such information as the
panel considers necessary and appropriate. Confidential information which is provided shall not be
revealed without formal authorization from the individual, body, or authorities of the Member providing
the information. 
2. Panels may seek information from any relevant source and may consult experts to obtain their
opinion on certain aspects of the matter. With respect to a factual issue concerning a scientific or other
technical matter raised by a party to a dispute, a panel may request an advisory report in writing from
an expert review group. Rules for the establishment of such a group and its procedures are set forth
in Appendix 4.
A rticle 14
Confidentiality
1. Panel deliberations shall be confidential.
2. The reports of panels shall be drafted without the presence of the parties to the dispute in the
light of the information provided and the statements made.
3. Opinions expressed in the panel report by individual panelists shall be anonymous.
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A rticle 15
Interim Review Stage
1. Following the consideration of rebuttal submissions and oral arguments, the panel shall issue
the descriptive (factual and argument) sections of its draft report to the parties to the dispute. Within
a period of time set by the panel, the parties shall submit their comments in writing. 
2. Following the expiration of the set period of time for receipt of comments from the parties
to the dispute, the panel shall issue an interim report to the parties, including both the descriptive sections
and the panel's findings and conclusions. Within a period of time set by the panel, a party may submit
a written request for the panel to review precise aspects of the interim report prior to circulation of
the final report to the Members. At the request of a party, the panel shall hold a further meeting with
the parties on the issues identified in the written comments. If no comments are received from any
party within the comment period, the interim report shall be considered the final panel report and
circulated promptly to the Members. 
3. The findings of the final panel report shall include a discussion of the arguments made at the
interim review stage. The interim review stage shall be conducted within the time-period set out in
paragraph 8 of Article 12.
A rticle 16
A doption of Panel Reports
1. In order to provide sufficient time for the Members to consider panel reports, the reports shall
not be considered for adoption by the DSB until 20 days after the date they have been circulated to
the Members. 
2. Members having objections to a panel report shall give written reasons to explain their objections
for circulation at least 10 days prior to the DSB meeting at which the panel report will be considered. 
3. The parties to a dispute shall have the right to participate fully in the consideration of the panel
report by the DSB, and their views shall be fully recorded. 
4. Within 60 days after the date of circulation of a panel report to the Members, the report shall
be adopted at a DSB meeting7 unless a party to the dispute formally notifies the DSB of its decision
to appeal or the DSB decides by consensus not to adopt the report. If a party has notified its decision
to appeal, the report by the panel shall not be considered for adoption by the DSB until after completion
of the appeal. This adoption procedure is without prejudice to the right of Members to express their
views on a panel report.
                                                                   
     7If a meeting of the DSB is not scheduled within this period at a time that enables the requirements of paragraphs 1 and 4
of Article 16 to be met, a meeting of the DSB shall be held for this purpose.
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A rticle 17
A ppellate Review
Standing A ppellate Body
1. A standing Appellate Body shall be established by the DSB. The Appellate Body shall hear
appeals from panel cases. It shall be composed of seven persons, three of whom shall serve on any
one case. Persons serving on the Appellate Body shall serve in rotation. Such rotation shall be
determined in the working procedures of the Appellate Body.
2. The DSB shall appoint persons to serve on the Appellate Body for a four-year term, and each
person may be reappointed once. However, the terms of three of the seven persons appointed immediately
after the entry into force of the WTO Agreement shall expire at the end of two years, to be determined
by lot. Vacancies shall be filled as they arise. A person appointed to replace a person whose term
of office has not expired shall hold office for the remainder of the predecessor's term.
3. The Appellate Body shall comprise persons of recognized authority, with demonstrated expertise
in law, international trade and the subject matter of the covered agreements generally. They shall be
unaffiliated with any government. The Appellate Body membership shall be broadly representative
of membership in the WTO. All persons serving on the Appellate Body shall be available at all times
and on short notice, and shall stay abreast of dispute settlement activities and other relevant activities
of the WTO. They shall not participate in the consideration of any disputes that would create a direct
or indirect conflict of interest. 
4. Only parties to the dispute, not third parties, may appeal a panel report. Third parties which
have notified the DSB of a substantial interest in the matter pursuant to paragraph 2 of Article 10 may
make written submissions to, and be given an opportunity to be heard by, the Appellate Body.
5. As a general rule, the proceedings shall not exceed 60 days from the date a party to the dispute
formally notifies its decision to appeal to the date the Appellate Body circulates its report. In fixing
its timetable the Appellate Body shall take into account the provisions of paragraph 9 of Article 4, if
relevant. When the Appellate Body considers that it cannot provide its report within 60 days, it shall
inform the DSB in writing of the reasons for the delay together with an estimate of the period within
which it will submit its report. In no case shall the proceedings exceed 90 days.
6. An appeal shall be limited to issues of law covered in the panel report and legal interpretations
developed by the panel. 
7. The Appellate Body shall be provided with appropriate administrative and legal support as it
requires. 
8. The expenses of persons serving on the Appellate Body, including travel and subsistence
allowance, shall be met from the WTO budget in accordance with criteria to be adopted by the General
Council, based on recommendations of the Committee on Budget, Finance and Administration.
Procedures for A ppellate Review
9. Working procedures shall be drawn up by the Appellate Body in consultation with the Chairman
of the DSB and the Director-General, and communicated to the Members for their information. 
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10. The proceedings of the Appellate Body shall be confidential. The reports of the Appellate Body
shall be drafted without the presence of the parties to the dispute and in the light of the information
provided and the statements made.
11. Opinions expressed in the Appellate Body report by individuals serving on the Appellate Body
shall be anonymous.
12. The Appellate Body shall address each of the issues raised in accordance with paragraph 6
during the appellate proceeding. 
13. The Appellate Body may uphold, modify or reverse the legal findings and conclusions of the
panel.
A doption of A ppellate Body Reports 
14. An Appellate Body report shall be adopted by the DSB and unconditionally accepted by the
parties to the dispute unless the DSB decides by consensus not to adopt the Appellate Body report within
30 days following its circulation to the Members.8 This adoption procedure is without prejudice to the
right of Members to express their views on an Appellate Body report. 
A rticle 18
Communications with the Panel or A ppellate Body
1. There shall be no ex parte communications with the panel or Appellate Body concerning matters
under consideration by the panel or Appellate Body.
2. Written submissions to the panel or the Appellate Body shall be treated as confidential, but
shall be made available to the parties to the dispute. Nothing in this Understanding shall preclude a
party to a dispute from disclosing statements of its own positions to the public. Members shall treat
as confidential information submitted by another Member to the panel or the Appellate Body which
that Member has designated as confidential. A party to a dispute shall also, upon request of a Member,
provide a non-confidential summary of the information contained in its written submissions that could
be disclosed to the public.
A rticle 19
Panel and A ppellate Body Recommendations
1. Where a panel or the Appellate Body concludes that a measure is inconsistent with a covered
agreement, it shall recommend that the Member concerned9 bring the measure into conformity with
that agreement.10 In addition to its recommendations, the panel or Appellate Body may suggest ways
in which the Member concerned could implement the recommendations. 
                                                                   
     8If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall be held for this purpose.
     9The "Member concerned" is the party to the dispute to which the panel or Appellate Body recommendations are directed.
     10With respect to recommendations in cases not involving a violation of GATT 1994 or any other covered agreement,
see Article 26.
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2. In accordance with paragraph 2 of Article 3, in their findings and recommendations, the panel
and Appellate Body cannot add to or diminish the rights and obligations provided in the covered
agreements.
A rticle 20
Time-frame for DSB Decisions
Unless otherwise agreed to by the parties to the dispute, the period from the date of establishment
of the panel by the DSB until the date the DSB considers the panel or appellate report for adoption
shall as a general rule not exceed nine months where the panel report is not appealed or 12 months
where the report is appealed. Where either the panel or the Appellate Body has acted, pursuant to
paragraph 9 of Article 12 or paragraph 5 of Article 17, to extend the time for providing its report, the
additional time taken shall be added to the above periods. 
A rticle 21
Surveillance of Implementation of Recommendations and Rulings
1. Prompt compliance with recommendations or rulings of the DSB is essential in order to ensure
effective resolution of disputes to the benefit of all Members.
2. Particular attention should be paid to matters affecting the interests of developing country
Members with respect to measures which have been subject to dispute settlement.
3. At a DSB meeting held within 30 days11 after the date of adoption of the panel or Appellate
Body report, the Member concerned shall inform the DSB of its intentions in respect of implementation
of the recommendations and rulings of the DSB. If it is impracticable to comply immediately with
the recommendations and rulings, the Member concerned shall have a reasonable period of time in
which to do so. The reasonable period of time shall be:
(a) the period of time proposed by the Member concerned, provided that such period is
approved by the DSB; or, in the absence of such approval, 
(b) a period of time mutually agreed by the parties to the dispute within 45 days after the
date of adoption of the recommendations and rulings; or, in the absence of such
agreement, 
(c) a period of time determined through binding arbitration within 90 days after the date
of adoption of the recommendations and rulings.12 In such arbitration, a guideline for
the arbitrator13 should be that the reasonable period of time to implement panel or
Appellate Body recommendations should not exceed 15 months from the date of adoption
of a panel or Appellate Body report. However, that time may be shorter or longer,
depending upon the particular circumstances.
                                                                   
     11If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall be held for this purpose.
     12If the parties cannot agree on an arbitrator within ten days after referring the matter to arbitration, the arbitrator shall
be appointed by the Director-General within ten days, after consulting the parties.
     13The expression "arbitrator" shall be interpreted as referring either to an individual or a group.
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4. Except where the panel or the Appellate Body has extended, pursuant to paragraph 9 of Article 12
or paragraph 5 of Article 17, the time of providing its report, the period from the date of establishment
of the panel by the DSB until the date of determination of the reasonable period of time shall not exceed
15 months unless the parties to the dispute agree otherwise. Where either the panel or the Appellate
Body has acted to extend the time of providing its report, the additional time taken shall be added to
the 15-month period; provided that unless the parties to the dispute agree that there are exceptional
circumstances, the total time shall not exceed 18 months. 
5. Where there is disagreement as to the existence or consistency with a covered agreement of
measures taken to comply with the recommendations and rulings such dispute shall be decided through
recourse to these dispute settlement procedures, including wherever possible resort to the original panel.
The panel shall circulate its report within 90 days after the date of referral of the matter to it. When
the panel considers that it cannot provide its report within this time frame, it shall inform the DSB
in writing of the reasons for the delay together with an estimate of the period within which it will submit
its report.
6. The DSB shall keep under surveillance the implementation of adopted recommendations or
rulings. The issue of implementation of the recommendations or rulings may be raised at the DSB
by any Member at any time following their adoption. Unless the DSB decides otherwise, the issue
of implementation of the recommendations or rulings shall be placed on the agenda of the DSB meeting
after six months following the date of establishment of the reasonable period of time pursuant to paragraph
3 and shall remain on the DSB's agenda until the issue is resolved. At least 10 days prior to each such
DSB meeting, the Member concerned shall provide the DSB with a status report in writing of its progress
in the implementation of the recommendations or rulings.
7. If the matter is one which has been raised by a developing country Member, the DSB shall
consider what further action it might take which would be appropriate to the circumstances.
8. If the case is one brought by a developing country Member, in considering what appropriate
action might be taken, the DSB shall take into account not only the trade coverage of measures
complained of, but also their impact on the economy of developing country Members concerned.
A rticle 22
Compensation and the Suspension of Concessions
1. Compensation and the suspension of concessions or other obligations are temporary measures
available in the event that the recommendations and rulings are not implemented within a reasonable
period of time. However, neither compensation nor the suspension of concessions or other obligations
is preferred to full implementation of a recommendation to bring a measure into conformity with the
covered agreements. Compensation is voluntary and, if granted, shall be consistent with the covered
agreements. 
2. If the Member concerned fails to bring the measure found to be inconsistent with a covered
agreement into compliance therewith or otherwise comply with the recommendations and rulings within
the reasonable period of time determined pursuant to paragraph 3 of Article 21, such Member shall,
if so requested, and no later than the expiry of the reasonable period of time, enter into negotiations
with any party having invoked the dispute settlement procedures, with a view to developing mutually
acceptable compensation. If no satisfactory compensation has been agreed within 20 days after the
date of expiry of the reasonable period of time, any party having invoked the dispute settlement
procedures may request authorization from the DSB to suspend the application to the Member concerned
of concessions or other obligations under the covered agreements.
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3. In considering what concessions or other obligations to suspend, the complaining party shall
apply the following principles and procedures:
(a) the general principle is that the complaining party should first seek to suspend
concessions or other obligations with respect to the same sector(s) as that in which
the panel or Appellate Body has found a violation or other nullification or impairment;
(b) if that party considers that it is not practicable or effective to suspend concessions or
other obligations with respect to the same sector(s), it may seek to suspend concessions
or other obligations in other sectors under the same agreement;
(c) if that party considers that it is not practicable or effective to suspend concessions or
other obligations with respect to other sectors under the same agreement, and that the
circumstances are serious enough, it may seek to suspend concessions or other obligations
under another covered agreement;
(d) in applying the above principles, that party shall take into account:
(i) the trade in the sector or under the agreement under which the panel or
Appellate Body has found a violation or other nullification or impairment, and
the importance of such trade to that party;
(ii) the broader economic elements related to the nullification or impairment and
the broader economic consequences of the suspension of concessions or other
obligations;
(e) if that party decides to request authorization to suspend concessions or other obligations
pursuant to subparagraphs (b) or (c), it shall state the reasons therefor in its request.
At the same time as the request is forwarded to the DSB, it also shall be forwarded
to the relevant Councils and also, in the case of a request pursuant to subparagraph (b),
the relevant sectoral bodies;
(f) for purposes of this paragraph, "sector" means:
(i) with respect to goods, all goods;
(ii) with respect to services, a principal sector as identified in the current "Services
Sectoral Classification List" which identifies such sectors;14
(iii) with respect to trade-related intellectual property rights, each of the categories
of intellectual property rights covered in Section 1, or Section 2, or Section 3,
or Section 4, or Section 5, or Section 6, or Section 7 of Part II, or the
obligations under Part III, or Part IV of the Agreement on TRIPS;
(g) for purposes of this paragraph, "agreement" means:
(i) with respect to goods, the agreements listed in Annex 1A of the WTO
Agreement, taken as a whole as well as the Plurilateral Trade Agreements in
so far as the relevant parties to the dispute are parties to these agreements;
(ii) with respect to services, the GATS;
                                                                   
     14The list in document MTN.GNS/W/120 identifies eleven sectors.
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(iii) with respect to intellectual property rights, the Agreement on TRIPS.
4. The level of the suspension of concessions or other obligations authorized by the DSB shall
be equivalent to the level of the nullification or impairment.
5. The DSB shall not authorize suspension of concessions or other obligations if a covered agreement
prohibits such suspension.
6. When the situation described in paragraph 2 occurs, the DSB, upon request, shall grant
authorization to suspend concessions or other obligations within 30 days of the expiry of the reasonable
period of time unless the DSB decides by consensus to reject the request. However, if the Member
concerned objects to the level of suspension proposed, or claims that the principles and procedures
set forth in paragraph 3 have not been followed where a complaining party has requested authorization
to suspend concessions or other obligations pursuant to paragraph 3(b) or (c), the matter shall be referred
to arbitration. Such arbitration shall be carried out by the original panel, if members are available, or
by an arbitrator15 appointed by the Director-General and shall be completed within 60 days after the
date of expiry of the reasonable period of time. Concessions or other obligations shall not be suspended
during the course of the arbitration.
7. The arbitrator16 acting pursuant to paragraph 6 shall not examine the nature of the concessions
or other obligations to be suspended but shall determine whether the level of such suspension is equivalent
to the level of nullification or impairment. The arbitrator may also determine if the proposed suspension
of concessions or other obligations is allowed under the covered agreement. However, if the matter
referred to arbitration includes a claim that the principles and procedures set forth in paragraph 3 have
not been followed, the arbitrator shall examine that claim. In the event the arbitrator determines that
those principles and procedures have not been followed, the complaining party shall apply them consistent
with paragraph 3. The parties shall accept the arbitrator's decision as final and the parties concerned
shall not seek a second arbitration. The DSB shall be informed promptly of the decision of the arbitrator
and shall upon request, grant authorization to suspend concessions or other obligations where the request
is consistent with the decision of the arbitrator, unless the DSB decides by consensus to reject the request.
8. The suspension of concessions or other obligations shall be temporary and shall only be applied
until such time as the measure found to be inconsistent with a covered agreement has been removed,
or the Member that must implement recommendations or rulings provides a solution to the nullification
or impairment of benefits, or a mutually satisfactory solution is reached. In accordance with paragraph 6
of Article 21, the DSB shall continue to keep under surveillance the implementation of adopted
recommendations or rulings, including those cases where compensation has been provided or concessions
or other obligations have been suspended but the recommendations to bring a measure into conformity
with the covered agreements have not been implemented.
9. The dispute settlement provisions of the covered agreements may be invoked in respect of
measures affecting their observance taken by regional or local governments or authorities within the
territory of a Member. When the DSB has ruled that a provision of a covered agreement has not been
observed, the responsible Member shall take such reasonable measures as may be available to it to
ensure its observance. The provisions of the covered agreements and this Understanding relating to
                                                                   
     15The expression"arbitrator" shall be interpreted as referring either to an individual or a group.
     16The expression "arbitrator" shall be interpreted as referring either to an individual or a group or to the members of the
original panel when serving in the capacity of arbitrator. 
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compensation and suspension of concessions or other obligations apply in cases where it has not been
possible to secure such observance.17
A rticle 23
Strengthening of the Multilateral System
1. When Members seek the redress of a violation of obligations or other nullification or impairment
of benefits under the covered agreements or an impediment to the attainment of any objective of the
covered agreements, they shall have recourse to, and abide by, the rules and procedures of this
Understanding.
2. In such cases, Members shall:
(a) not make a determination to the effect that a violation has occurred, that benefits have
been nullified or impaired or that the attainment of any objective of the covered
agreements has been impeded, except through recourse to dispute settlement in
accordance with the rules and procedures of this Understanding, and shall make any
such determination consistent with the findings contained in the panel or Appellate
Body report adopted by the DSB or an arbitration award rendered under this
Understanding;
(b) follow the procedures set forth in Article 21 to determine the reasonable period of time
for the Member concerned to implement the recommendations and rulings; and
(c) follow the procedures set forth in Article 22 to determine the level of suspension of
concessions or other obligations and obtain DSB authorization in accordance with those
procedures before suspending concessions or other obligations under the covered
agreements in response to the failure of the Member concerned to implement the
recommendations and rulings within that reasonable period of time.
A rticle 24
Special Procedures Involving Least-Developed Country Members
1. At all stages of the determination of the causes of a dispute and of dispute settlement procedures
involving a least-developed country Member, particular consideration shall be given to the special situation
of least-developed country Members. In this regard, Members shall exercise due restraint in raising
matters under these procedures involving a least-developed country Member. If nullification or
impairment is found to result from a measure taken by a least-developed country Member, complaining
parties shall exercise due restraint in asking for compensation or seeking authorization to suspend the
application of concessions or other obligations pursuant to these procedures. 
2. In dispute settlement cases involving a least-developed country Member, where a satisfactory
solution has not been found in the course of consultations the Director-General or the Chairman of
the DSB shall, upon request by a least-developed country Member offer their good offices, conciliation
and mediation with a view to assisting the parties to settle the dispute, before a request for a panel
                                                                   
     17Where the provisions of any covered agreement concerning measures taken by regional or local governments or authorities
within the territory of a Member contain provisions different from the provisions of this paragraph, the provisions of such
covered agreement shall prevail.
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is made. The Director-General or the Chairman of the DSB, in providing the above assistance, may
consult any source which either deems appropriate.
A rticle 25
A rbitration
1. Expeditious arbitration within the WTO as an alternative means of dispute settlement can facilitate
the solution of certain disputes that concern issues that are clearly defined by both parties. 
2. Except as otherwise provided in this Understanding, resort to arbitration shall be subject to
mutual agreement of the parties which shall agree on the procedures to be followed. Agreements to
resort to arbitration shall be notified to all Members sufficiently in advance of the actual commencement
of the arbitration process. 
3. Other Members may become party to an arbitration proceeding only upon the agreement of
the parties which have agreed to have recourse to arbitration. The parties to the proceeding shall agree
to abide by the arbitration award. Arbitration awards shall be notified to the DSB and the Council
or Committee of any relevant agreement where any Member may raise any point relating thereto. 
4. Articles 21 and 22 of this Understanding shall apply mutatis mutandis to arbitration awards. 
A rticle 26
1. Non-V iolation Complaints of the Type Described in Paragraph 1(b) of A rticle X X III of
GATT 1994
Where the provisions of paragraph 1(b) of Article XXIII of GATT 1994 are applicable to a
covered agreement, a panel or the Appellate Body may only make rulings and recommendations where
a party to the dispute considers that any benefit accruing to it directly or indirectly under the relevant
covered agreement is being nullified or impaired or the attainment of any objective of that Agreement
is being impeded as a result of the application by a Member of any measure, whether or not it conflicts
with the provisions of that Agreement. Where and to the extent that such party considers and a panel
or the Appellate Body determines that a case concerns a measure that does not conflict with the provisions
of a covered agreement to which the provisions of paragraph 1(b) of Article XXIII of GATT 1994 are
applicable, the procedures in this Understanding shall apply, subject to the following:
(a) the complaining party shall present a detailed justification in support of any complaint
relating to a measure which does not conflict with the relevant covered agreement;
(b) where a measure has been found to nullify or impair benefits under, or impede the
attainment of objectives, of the relevant covered agreement without violation thereof,
there is no obligation to withdraw the measure. However, in such cases, the panel or
the Appellate Body shall recommend that the Member concerned make a mutually
satisfactory adjustment;
(c) notwithstanding the provisions of Article 21, the arbitration provided for in paragraph 3
of Article 21, upon request of either party, may include a determination of the level
of benefits which have been nullified or impaired, and may also suggest ways and means
of reaching a mutually satisfactory adjustment; such suggestions shall not be binding
upon the parties to the dispute;
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(d) notwithstanding the provisions of paragraph 1 of Article 22, compensation may be part
of a mutually satisfactory adjustment as final settlement of the dispute.
2. Complaints of the Type Described in Paragraph 1(c) of A rticle X X III of GATT 1994
Where the provisions of paragraph 1(c) of Article XXIII of GATT 1994 are applicable to a
covered agreement, a panel may only make rulings and recommendations where a party considers that
any benefit accruing to it directly or indirectly under the relevant covered agreement is being nullified
or impaired or the attainment of any objective of that Agreement is being impeded as a result of the
existence of any situation other than those to which the provisions of paragraphs 1(a) and 1(b) of
Article XXIII of GATT 1994 are applicable. Where and to the extent that such party considers and
a panel determines that the matter is covered by this paragraph, the procedures of this Understanding
shall apply only up to and including the point in the proceedings where the panel report has been
circulated to the Members. The dispute settlement rules and procedures contained in the Decision of
12 April 1989 (BISD 36S/61-67) shall apply to consideration for adoption, and surveillance and
implementation of recommendations and rulings. The following shall also apply:
(a) the complaining party shall present a detailed justification in support of any argument
made with respect to issues covered under this paragraph;
(b) in cases involving matters covered by this paragraph, if a panel finds that cases also
involve dispute settlement matters other than those covered by this paragraph, the panel
shall circulate a report to the DSB addressing any such matters and a separate report
on matters falling under this paragraph.
A rticle 27
Responsibilities of the Secretariat
1. The Secretariat shall have the responsibility of assisting panels, especially on the legal, historical
and procedural aspects of the matters dealt with, and of providing secretarial and technical support. 
2. While the Secretariat assists Members in respect of dispute settlement at their request, there
may also be a need to provide additional legal advice and assistance in respect of dispute settlement
to developing country Members. To this end, the Secretariat shall make available a qualified legal
expert from the WTO technical cooperation services to any developing country Member which so
requests. This expert shall assist the developing country Member in a manner ensuring the continued
impartiality of the Secretariat. 
3. The Secretariat shall conduct special training courses for interested Members concerning these
dispute settlement procedures and practices so as to enable Members' experts to be better informed
in this regard. 
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APPENDIX 1
AGREEMENTS COVERED BY THE UNDERSTANDING
(A) Agreement Establishing the World Trade Organization
(B) Multilateral Trade Agreements 
Annex 1A: Multilateral Agreements on Trade in Goods
Annex 1B: General Agreement on Trade in Services
Annex 1C: Agreement on Trade-Related Aspects of Intellectual Property Rights
Annex 2: Understanding on Rules and Procedures Governing the Settlement of Disputes
(C) Plurilateral Trade Agreements
Annex 4: Agreement on Trade in Civil Aircraft
       Agreement on Government Procurement
International Dairy Agreement
International Bovine Meat Agreement
The applicability of this Understanding to the Plurilateral Trade Agreements shall be subject
to the adoption of a decision by the parties to each agreement setting out the terms for the application
of the Understanding to the individual agreement, including any special or additional rules or procedures
for inclusion in Appendix 2, as notified to the DSB.
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APPENDIX 2
SPECIAL OR ADDITIONAL RULES AND PROCEDURES
CONTAINED IN THE COVERED AGREEMENTS
A greement Rules and Procedures
Agreement on the Application of Sanitary 
and Phytosanitary Measures 11.2
Agreement on Textiles and Clothing 2.14, 2.21, 4.4, 5.2, 5.4, 5.6, 6.9, 
6.10, 6.11, 8.1 through 8.12
Agreement on Technical Barriers to Trade 14.2 through 14.4, Annex 2
Agreement on Implementation of Article VI
of GATT 1994 17.4 through 17.7
Agreement on Implementation of Article VII
of GATT 1994 19.3 through 19.5, Annex II.2(f), 3, 9, 21
Agreement on Subsidies and Countervailing Measures 4.2 through 4.12, 6.6, 7.2 through 7.10, 8.5,
footnote 35, 24.4, 27.7, Annex V
General Agreement on Trade in Services XXII:3, XXIII:3
Annex on Financial Services 4
Annex on Air Transport Services 4
Decision on Certain Dispute Settlement
Procedures for the GATS 1 through 5
The list of rules and procedures in this Appendix includes provisions where only a part of the
provision may be relevant in this context.
Any special or additional rules or procedures in the Plurilateral Trade Agreements as determined
by the competent bodies of each agreement and as notified to the DSB.
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APPENDIX 3
WORKING PROCEDURES
l. In its proceedings the panel shall follow the relevant provisions of this Understanding. In addition,
the following working procedures shall apply.
2. The panel shall meet in closed session. The parties to the dispute, and interested parties, shall
be present at the meetings only when invited by the panel to appear before it. 
3. The deliberations of the panel and the documents submitted to it shall be kept confidential.
Nothing in this Understanding shall preclude a party to a dispute from disclosing statements of its own
positions to the public. Members shall treat as confidential information submitted by another Member
to the panel which that Member has designated as confidential. Where a party to a dispute submits
a confidential version of its written submissions to the panel, it shall also, upon request of a Member,
provide a non-confidential summary of the information contained in its submissions that could be
disclosed to the public.
4. Before the first substantive meeting of the panel with the parties, the parties to the dispute shall
transmit to the panel written submissions in which they present the facts of the case and their arguments.
5. At its first substantive meeting with the parties, the panel shall ask the party which has brought
the complaint to present its case. Subsequently, and still at the same meeting, the party against which
the complaint has been brought shall be asked to present its point of view.
6. All third parties which have notified their interest in the dispute to the DSB shall be invited in
writing to present their views during a session of the first substantive meeting of the panel set aside
for that purpose. All such third parties may be present during the entirety of this session.
7. Formal rebuttals shall be made at a second substantive meeting of the panel. The party complained
against shall have the right to take the floor first to be followed by the complaining party. The parties
shall submit, prior to that meeting, written rebuttals to the panel. 
8. The panel may at any time put questions to the parties and ask them for explanations either in
the course of a meeting with the parties or in writing.
9. The parties to the dispute and any third party invited to present its views in accordance with
Article 10 shall make available to the panel a written version of their oral statements.
10. In the interest of full transparency, the presentations, rebuttals and statements referred to in
paragraphs 5 to 9 shall be made in the presence of the parties. Moreover, each party's written
submissions, including any comments on the descriptive part of the report and responses to questions
put by the panel, shall be made available to the other party or parties. 
11. Any additional procedures specific to the panel.
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12. Proposed timetable for panel work:
(a) Receipt of first written submissions of the parties:
(1) complaining Party: _______ 3-6 weeks
(2) Party complained against: _______ 2-3 weeks
(b) Date, time and place of first substantive meeting 
with the parties; third party session: _______ 1-2 weeks
(c) Receipt of written rebuttals of the parties: _______ 2-3 weeks
(d) Date, time and place of second substantive 
meeting with the parties: _______ 1-2 weeks
(e) Issuance of descriptive part of the report to the parties: _______ 2-4 weeks
(f) Receipt of comments by the parties on the 
descriptive part of the report: _______ 2 weeks
(g) Issuance of the interim report, including the 
findings and conclusions, to the parties: _______ 2-4 weeks
(h) Deadline for party to request review of part(s) of report: _______ 1 week
(i) Period of review by panel, including possible 
additional meeting with parties: _______ 2 weeks
(j) Issuance of final report to parties to dispute: _______ 2 weeks
(k) Circulation of the final report to the Members: _______ 3 weeks
The above calendar may be changed in the light of unforeseen developments. Additional meetings
with the parties shall be scheduled if required. 
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APPENDIX 4
EXPERT REVIEW GROUPS
The following rules and procedures shall apply to expert review groups established in accordance
with the provisions of paragraph 2 of Article 13.
1. Expert review groups are under the panel's authority. Their terms of reference and detailed working
procedures shall be decided by the panel, and they shall report to the panel.
2. Participation in expert review groups shall be restricted to persons of professional standing and
experience in the field in question.
3. Citizens of parties to the dispute shall not serve on an expert review group without the joint
agreement of the parties to the dispute, except in exceptional circumstances when the panel considers
that the need for specialized scientific expertise cannot be fulfilled otherwise. Government officials
of parties to the dispute shall not serve on an expert review group. Members of expert review groups
shall serve in their individual capacities and not as government representatives, nor as representatives
of any organization. Governments or organizations shall therefore not give them instructions with regard
to matters before an expert review group.
4. Expert review groups may consult and seek information and technical advice from any source
they deem appropriate. Before an expert review group seeks such information or advice from a source
within the jurisdiction of a Member, it shall inform the government of that Member. Any Member
shall respond promptly and fully to any request by an expert review group for such information as the
expert review group considers necessary and appropriate.
5. The parties to a dispute shall have access to all relevant information provided to an expert review
group, unless it is of a confidential nature. Confidential information provided to the expert review
group shall not be released without formal authorization from the government, organization or person
providing the information. Where such information is requested from the expert review group but release
of such information by the expert review group is not authorized, a non-confidential summary of the
information will be provided by the government, organization or person supplying the information.
6. The expert review group shall submit a draft report to the parties to the dispute with a view to
obtaining their comments, and taking them into account, as appropriate, in the final report, which shall
also be issued to the parties to the dispute when it is submitted to the panel. The final report of the
expert review group shall be advisory only.
